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Response to Insurers’ 
House Counsel Article 

Caveat Journal readers! A recent 
Journal article that purports to pro- 
vide an objective analysis of insurers’ 
use of house counsel to represent in- 
sureds in litigation does a disservice 
to the Journal and the Trial Lawyers 
Section, under whose auspices it was 
ostensibly published (‘Ethical 
Questions Concerning Insurer House 
Counsel Representation of Insureds in 
Litigation,’ November 1993). The 
author conceals essential facts from 
the readership (including his active 
advocacy for one side of the issue in 
ongoing proceedings before the Board 
of Governors, of which he is a member) 
and editorializes on matters on which 
there are divergent views within the 
Bar and the section. The article is 
purely promotional for the author’s 
position on a highly disputed topic. 

The article is stilted because of what 
it hides from the readership. Minimal 
mention is made of the ongoing pro- 
ceedings before the Board of Governors 
on Proposed Advisory Opinion 93-1 
(PAO 93-1), in which we are involved. 
Let there be no misunderstanding that 
we represent insurers in opposition to 
the stricter ethical obligations that 
PAO 93-1 would impose solely on the 
use of salaried counsel (but not fee-paid 
counsel). This disparate treatment of 
salaried attorneys unjustifiably ele- 
vates form over substance and neglects 
that insurers pay salaried counsel as 
well as fee-paid counsel to represent 
insureds. PAO 93-1 would unnecessar- 
ily open a Pandora’s box and discrimi- 
nate against the multitude of Florida 
attorneys who are salaried counsel paid 
to represent a third party. 

Readers of the author’s article, how- 
ever, are left with the impression that 
his interest in the topic is merely 
happenstance arising from a chance 
question posed to him at a Bar lunch- 
eon. In fact, the author has spear- 
headed a drive among a few outspoken 
advocates who have used the Bar’s 
Professional Ethics Committee as a 
conduit to restrict the right of insurers 
to use salaried counsel via PAO 93-1. 
Whatever its origin, the author’s inter- 
est is clearly to restrict insurers’ use 
of salaried counsel (many of whom are 


members of the Trial Lawyers Section) 
and his activities and biases should 
have been disclosed up front. 

Next, the author neglects to inform 
readers that his view is a minority 
view and is not representative of those 
expressed in response to PAO 93-1. 

¢ Jurisdictions nationwide have not 
required the provisions contained in 
PAO 93-1 (with minor exceptions such 
as North Carolina). In fact, ethics ex- 
pert Professor Geoffrey Hazard opined 
that PAO 93-1 unnecessarily creates 
new and far-reaching disclosure and 
consent standards that would apply in 
myriads of contexts. 

¢ Allcommentary on PAO 93-1 after 
its initial publication in the Florida 
Bar News was unfavorable. Not a sin- 
gle favorable comment was received. 

Given the uniformly unfavorable re- 
sponse to PAO 93-1, the author is 
simply creating problems where none 
exist. 

¢ Neither the Bar nor the Depart- 
ment of Insurance has received a single 
complaint regarding salaried defense 
counsel representing insureds. The 
author has even acknowledged that he 
knows of no such problems. 

Given the lack of complaints from 
the public, the author’s claim of a 
“clear and present danger” to insureds 
and his purported concern for the “un- 
licensed practice of law” by salaried 
counsel both ring hollow. The author 
simply blows smoke to set off a false 
alarm to protect a select group of 
Florida defense lawyers from economic 
competition. 

Further reflecting the author’s myo- 
pia is his failure to point out that: 

¢ The vast majority of insurance 
defense cases involve no coverage dis- 
putes. 

¢ Ifa salaried defense attorney fails 
to abide by applicable ethical rules or 
commits malpractice, insureds have a 
very “deep pocket”—i.e., the insurer— 
to pursue. 

¢ Significant economic benefits ac- 
crue from insurers’ use of salaried 
counsel, such lower defense costs, and 
thereby lower premiums to insureds. 

The author also attaches little im- 
portance to a binding Florida Supreme 
Court authority that is contrary to his 
position. In re Rules Governing Con- 
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duct of Attorneys in Florida, 220 So. 
2d 6 (Fla. 1969). This unanimous 1969 
opinion of Justice Thornal, which the 
author gives short shrift because it was 
written 24 years ago, is the law of 
Florida and resolves the ethical issues 
the author raises. The court rejected a 
proposed Bar rule that would have 
restricted representation of insureds 
by “house counsel” as “merely discrimi- 
nat[ion] against a class with no reason- 
able basis for the distinction.” Id. at 7. 
Its rationale has the same vitality 
today as it did then—i.e., discrimination 
against salaried legal counsel is intol- 
erable without a very good reason. The 
author may disagree with this binding 
precedent (which explains his reliance 
on inapplicable cases from other juris- 
dictions), but we submit it is still good 
law, even in the modern world. 

If the author doubts the wisdom of 
the court’s opinion, he should follow 
procedures to propose a new rule to the 
court for its review. Rule 1-12.1 of the 
Rules Regulating the Florida Bar. As 
the author knows, the court will not 
review PAO 93-1, which will create a 
tangled web of uncertainty and set 
standards contrary to the court’s 1969 
precedent. We welcome the light of day 
being brought to the issues addressed 
in PAO 93-1, and a judicial path is 
preferable to the current course. 

We do not suggest that ethical con- 
siderations are irrelevant when insur- 
ers use salaried counsel to represent 
insureds. In fact, our position is that 
all legal counsel representing insureds, 
salaried or otherwise, must abide by 
high ethical standards. We merely sug- 
gest that adequate and thorough analy- 
sis of all perspectives and precedents 
on these issues is a necessary prerequi- 
site to any action by the Bar or the 


court. Such analysis is woefully lack- 
ing in the author’s article, and Bar and 
section members should know it. 


RAYMOND EHRLICH 
Jacksonville 
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Tampa 


Civility in Civil Cases 

I commend Pat Seitz on her informa- 
tive, well-written President’s Page, 
“Tales of Peanut Butter & Jelly” (Octo- 
ber Journal). If more lawyers heeded 
her advice, our collective digestive 
tracks would function much smoother, 
notwithstanding the daily intake of 
chunky-style confrontation. 

Presumably, (based on the article’s 
contents) most of this constructive criti- 
cism was aimed at the civil arena 
where there are indeed “very few life 
and death issues.” In my experience 
as a felony trial judge, the opposite 
analysis applies to the criminal arena. 
I surmise this is due to the attorney’s 
focus generally being on their cause 
and not on each other. If civility can 
be regularly found in criminal cases, 
there is no reason, with a proper change 
in focus, that civility cannot regularly 
occur in civil cases. Makes sense to 
me. Have a nice lunch! 


Cralc C. VILLANTI 
Circuit Court Judge 
Sixth Judicial Circuit 
Clearwater 


Other Views on 
Nursing Home Care 

The premise of the article written 
by Thomas Scarrin and Madison McClel- 
lan on the Nursing Home Bill of Rights 
(October 1993) cannot be left to stand 
without a response. The article implies 


that F.S. §400.022-.023, which is es- 
sential to the preservation of nursing 
home residents’ rights, could somehow 
be used to open the floodgates of frivo- 
lous litigation. That is simply not so, 
and I note that the authors did not cite 
specific cases as examples to show an 
award of punitive damages for “bad 
manners.” In the course of represent- 
ing clients who have been seriously 
injured or killed at nursing homes, I 
have spoken with a multitude of law- 
yers across the state whose nursing 
home cases involve death, serious in- 
jury, amputation, and severe mental 
and physical cruelty. Many of the in- 
cidents that have been relayed to me 
by family members of nursing home 
residents are heartbreaking. 

In cases where a violation of the 
resident’s rights has occurred, but there 
appears to be essentially no damages, 
I have referred the individual to the 
local ombudsman council, the HRS 
hotline, or suggested a face-to-face meet- 
ing with the administrator of the facil- 
ity to correct the problem. 

Further, a resident’s right to ade- 
quate and appropriate health care, the 
right to be free from mental and physi- 
cal abuse, and the right to be treated 
courteously, fairly, and with the fullest 
measure of dignity are not, as the 
article suggests, “rights that are more 
idealistic than practical.” It is not ide- 
alistic to expect Florida’s nursing homes 
to provide quality medical care to their 
residents, to treat the residents with 
respect, and to provide a facility free 
from abuse. 

F.S. §400.023(5), as amended, specifi- 
cally addressed punitive damages and 
set forth the criteria for judging the 
type of conduct sufficient for an award 
of punitive damages (acts that are 
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willful, wanton, gross or flagrant, reck- 
less or consciously indifferent to the 
rights of the resident). The Second 
District, applying the pre-1993 statute 
in Key West Convalescent Center v. 
Doherty, 18 Fla. L. Weekly D1326, also 
found that the conduct must be willful 
and wanton to sustain an award of 
punitive damages. The courts of this 
state (at the pleading stage) have the 
intelligence and experience to deter- 
mine if there is a record showing 
sufficient to plead punitive damages. 

Further, I cannot agree with the 
article’s authors that Florida jurors 
may find that any violation of a nurs- 
ing home resident’s rights would be 
sufficient (without willful and wanton 
conduct and without considering the 
facts of the case to award punitive 
damages). As the authors point out, 
many of Florida’s potential jurors are 
senior citizens, but this does not mean 
that they will leave their intelligence 
and reasoning at the courthouse door 
when they are called to serve on a jury 
dealing with nursing home issues. 

The article also fails to mention two 
additional safeguards to the filing of 
frivolous actions contained in the 
amended statute. F.S. §400.023(4) pro- 
vides that if a claimant is alleging an 
infringement of adequate appropriate 
health care which resulted in personal 
injury or death to the resident, an 
investigation must be conducted which 
will include a review by a licensed 
physician or registered nurse familiar 
with the standard of care for nursing 
home residents. A verified statement 


of the reviewer must accompany the 
complaint. Further, §400.023(1) speci- 
fically states that prevailing defendants 
in suits under this statute may be 
entitled to recover reasonable attor- 
neys’ fees pursuant to F.S. §57.105. 

A more appropriate example than 
the Leona Helmsley hypothesis, if the 
authors wished to debate fairly the 
wisdom of the statute, would be to 
relate the circumstances of a situation 
with which the authors are well aware— 
since they are defending the real life 
case. 

What should be done in this sce- 
nario? A nurse with a long history of 
patient abuse is hired with no mean- 
ingful prehiring investigation. Ample 
information existed about him had any- 
one adequately inquired. Just weeks 
before he murdered one of the nursing 
home residents, four nurses aides con- 
ferred with top nursing home officials 
regarding a laundry list of abuses this 
particular nurse had inflicted on the 
residents at the facility. They were told 
by management in essence to mind 
their own business. And so an elderly, 
helpless woman and former Naval offi- 
cer is victimized by this same nurse 
who now sits in prison for 25 years 
without parole for the murder of three 
nursing home residents. 

Compensatory damages in this case 
are small because of the victim’s age. 
Ch. 400 provides the only means of 
effective redress. 

The Nursing Home Bill of Rights and 
its civil enforcement provision are es- 
sential to both the preservation and 
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enforcement of residents’ rights. These 
rights should not be a burden on the 
nursing homes of Florida as the authors 
suggest, but rather a commitment to 
quality care which they should em- 
brace. 


Lor! L. RUTLAND 
St. Petersburg 


There are certainly legitimate issues 
to discuss on the question of punitive 
damages under the nursing home stat- 
ute. Leona Helmsley is not one of them. 
Use of this hypothetical was insulting 
to nursing home patients and detracted 
from the legitimacy of the rest of the 
discussion in the article in the October 
Journal. 

Most nursing home residents are not 
Leona Helmsley. Most of them are in 
nursing homes because they cannot 
care for themselves. People who are 
not able to care for themselves need 
and deserve special legal protection. 
See, e.g., Bolino v. Dept. of Health and 
Rehabilitative Services, 348 So. 2d 349 
(Fla. lst DCA 1977). 

The Nursing Home Bill of Rights and 
the private right of action created un- 
der §400.023 were enacted in 1980 in 
response to a 1979 Dade County grand 
jury report which “graphically describes 
deficiencies in patient care including 
lack of social, leisure, rehabilitative 
and therapeutic services; disregard for 
the personal dignity of residents; the 
use of chemical and physical restraints, 
and the lack of privacy.” Staff Report 
of the Committee on Health and Re- 
habilitative Services, April 1980. The 
Senate staff analysis and economic 
impact statement noted that of the 38 
nursing homes surveyed at that time 
by the grand jury, 60 percent provided 
either generally unacceptable or con- 
sistently very poor care. Before the 
statute, nursing home patients’ rights 
were protected, “rarely, timidly, and 
ineffectively.” 

It was to remedy these very real 
problems that the law was enacted. 
To trivialize the situation as this arti- 
cle does is a disservice to both nursing 
home patients and legitimate nursing 
home owners and operators. The read- 
ers of the Bar Journal should give 
these issues much more careful thought 
than the article suggests. 
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I hate the words “Pro Bono!” 

I dream of banishing them forever! 

Have I gotten your attention? 

We lawyers love to hide behind fancy 
words. Let’s tell it like it is. 

What we are really talking about is 
lawyer donated legal services: The 
services lawyers give back to our com- 
munities in gratitude for what our 
communities have given to us—a 
unique privilege and opportunity to 
earn our daily bread doing something 
we enjoy, practicing law. 

In exchange for this privilege, each 
of us promised under oath “never to 
reject the cause of the defenseless or 
oppressed.” Even in this exchange, 
we benefit when we remember the wise 
maxim “you cannot give away kind- 
ness—it always comes back to you.” 

There is a segment of our Bar, how- 
ever, a vocal minority, that suggests 
lawyers can and should forget their 
promise. These folks remind me of the 
movie Hook, in which Robin Williams 
plays Peter Pan, as an adult. Peter has 
become a bright, high-powered lawyer— 
genial, always on the go, always in 
control, always juggling phones, deals 
and crises out the kazoo. He’s moving 
and doing a lot, but living little. 

Notwithstanding his pronounced ra- 
tional and legal prowess, he’s 
completely useless, however, when it 
comes to rescuing his kids from the 
clutches of Captain Hook. The powers 
he used to defeat Hook in the past are 
gone. The fuel which made him soar— 
his “happy thoughts”—is extinct. His 
ability to produce them has atrophied 
completely. 

Hook is a wonderful, uplifting (slight 
pun intended) adventure I recommend 
to all. In fact, viewing it is a gift we 

lawyers should give ourselves every 
few months. It helps reorient our per- 
spective to focus on the many things 
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Give the Gift That Keeps on Giving 


by Patricia A. Seitz 


we have to be thankful for and reminds 
us to exercise our “happy thought” 
muscles. 

One of the things that gives me 
happy thoughts are the deeds of our 
many lawyers who donate legal serv- 
ices. These members are our stars, our 
leading lights. What remarkable con- 
trasts they provide to the shackled 
Robin Williams lawyer types. Equally 
remarkable is how their positive efforts 
radiate beyond the recipient of their 
donated legal services. Their acts touch 
the families of the recipients as well 
as their own and help our communities 
move closer to achieving the ideal of 
justice for all. 

To a person, lawyers who donate 
legal services to our communities’ poor 
and working poor tell me they get more 
out of the experience than they ever 
put in. 

Their deeds also provide demonstra- 
tive evidence to our critics that we 
lawyers: a) Live up to our word; b) are 


doers, not just talkers; c) are interested 
in making a difference, and not “just 
interested in making money”; and 4) 
care about others and our communities. 
This is real “PR”—performance recog- 
nition. It has more positive impact on 
the public’s perception of lawyers than 
all media campaigns combined. 

Furthermore, their efforts give our 
profession the moral authority to build 
citizen coalitions to get government to 
do its part in funding legal services for 
the poor through the national Legal 
Servizes Corporation and our state agen- 
cies. 

Once again, Florida lawyers are tak- 
ing the lead among state bars. Be- 
ginning October 1 of this year, we 
started a comprehensive plan to maxi- 
mize the impact of our individually 
donated legal service efforts. Our ap- 
proach is revolutionary and creative, 
yet logical and simple. Community by 
community, local lawyers are sitting 
down with nonlawyers in their commu- 
nity to identify the legal needs of the 
poor and working poor and to devise 
solutions for those needs. 

Several circuits are already under- 
way with their innovative and collabo- 
rative efforts to match lawyers’ skills 
and talents with community needs. 
With this approach, we can help more 
lawyers have the opportunity to help 
others, help the profession, help our 
local communities, and ultimately help 
ourselves. 

It makes me very proud of lawyers 
when I see the diverse ways our mem- 
bers are living their oath and con- 
necting with their communities. To 
share just a quick sampling of some 
“happy thoughts” I offer: 

The Broward County Attorneys Of- 
fice which works with Broward Law- 
yers Care to give government lawyers 
the chance to donate legal services. 
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At Matthew Bender, we 
believe our representatives 
should be judged not by the 
number of sales they bring in, 
but by the number of satisfied 
customers they keep. 

Serving your needs, now 
and in the future, is the aim of 
all our representatives. That 
means listening first, and then 
offering sound advice about 
your legal research options. 
And because our representa- 
tives are compensated accord- 
ing to your level of satisfaction, 
you can be sure that you’re 
presented choices that offer 
the most value and greatest 
benefits for your firm. 

Your Matthew Bender 
account manager is looking 
forward to contacting you to 


offer new information packages 


that will further enhance your 


library investment. 
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They have devised solutions to the 
malpractice insurance and conflicts con- 
cerns, as well as ensured there is no 
mistake that the lawyer, not the county, 
is providing the legal services. My 
compliments to Broward County Attor- 
ney John Copelan and his excellent 
team of assistant county attorneys. 

Hats off to the lawyers of the Enter- 
tainment and Sports Law Section of 
The Florida Bar for setting up mecha- 
nisms to match inner-city kids with 
lawyer-donated legal services to help 
realize opportunities for a better life 
through sports and entertainment. 

“Bravo” to The Florida Bar Family 
Law Section for beginning a mentoring 
program to match experienced family 
law practitioners with those of us new 
to the area. Thus, we not only help 
families in domestic turmoil, we also 
help lawyers who are inexperienced in 
this area to be more effective and 
efficient and feel less overwhelmed and 
isolated. 

Merci beaucoup to the 4,000 plus 
lawyers from Dade and other Florida 
counties, as well as out-of-state, who 
helped the victims of Hurricane An- 
drew get back on their feet. 

A “Great Idea” Award to the Jackson- 
ville Pro Bono Committee which has 
coordinated with the state attorney’s 
office and the office of the public de- 
fender to develop a mediation/conflict 
resolution program to assist students 
to use nonviolent means of resolving 
student disputes. 

Our heartiest “Thank You’s” to our 
many voluntary bar associations from 
the Orange County Bar to the South 
Miami-Kendall Bar (whose motto is 
“the only thing we take seriously is our 
pro bono”) for their longstanding lead- 


To a person, lawyers 
who donate legal 
services to our 
communities’ poor 
and working poor 
tell me they get more 
out of the experience 
than they ever put in 


ership and tradition of encouraging 
their members to donate legal services. 
These bar associations do everything 
from individual client referrals, to walk- 
in clinics, to Law Day mall counseling 
centers. 

My early congratulations to all nomi- 
nees for the Tobias Simon and Presi- 
dent’s Pro Bono Service awards. The 
official announcements will be in Feb- 
ruary 1994. 

My personal thanks to the lawyers 
of the Legal Services of Greater Miami 
who trained the lawyer parishioners 
in my church’s legal clinic and who 
trained our firm lawyers to handle 
landlord/tenant cases most efficiently 
and expertly. A special thanks to the 
guardian ad litem program and the 
individual lawyers I worked with in 
child dependency cases. Your caring, 
selfless services were inspirational. 

It is awesome what lawyers can do 
when they release their creative ener- 
gies, isn’t it? That energy is invigorat- 
ing and contagious. Our very able and 
diverse Statewide Pro Bono Commit- 
tee, which President-elect Bill Blews 
appointed, and Kent Spuhler, the Bar’s 
statewide coordinator (on loan to us 
from Jacksonville’s Legal Services of- 
fice) are committed to helping all vol- 
unteer lawyers use their talents to help 
their local community. If you have an 
idea, call Kent at (904) 381-9976 or the 
committee’s chair, Larry Mathews, at 
(407) 872-2200. Through The Florida 
Bar News and the Bar’s Public Rela- 
tions Committee, we will share the 
deeds of each circuit’s pro bono activi- 
ties. 

As we come together, 50,000 strong, 
we will amaze ourselves at what we 
can do. As we do so, I hope we will 
consider three things. First, let each 
of us reach out to colleagues who are 
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shackled a la Robin Williams in Hook 
to help them rediscover the secret bo- 
nanza inherent in our oath. If they are 
not interested, fine—but often folks 
just need to be invited. 

Second, let’s think of ways to get 
other professionals involved—be they 
doctors, accountants, architects, or gen- 
erals. For example, at a recent T.J. 
Reddick Bar Association dinner, we 
discussed how lawyers can take the 
lead in working with Broward Juvenile 
Services and Big Brothers and Big 
Sisters to develop a wide cross-section 
of committed mentors for junior high 
students at risk. The Tallahassee Bar- 
risters also plan to coordinate with the 
FAMU ROTC department and the Tal- 
lahassee Housing Authority to help 
junior high boys at risk. 

These ideas bring me to my third 
suggestion. As a Bar, let’s take up the 
challenge of our most famous Bar mem- 
ber, Attorney General Janet Reno. Last 
summer, she urged lawyers to use our 
legal skills for children at risk. So let’s 
use our legal abilities to cut through 
the incomprehensible regulations and 
red tape to help these children get the 
housing, educational, and social serv- 
ices resources which are designed to 
help them but are out of their reach in 
the labyrinth of bureaucracy and regu- 
lations which boggles the minds of even 
those with post-graduate degrees. By 
early constructive intervention through 
representation of troubled kids, the 
volunteer lawyer, in theory, acts as an 
attorney and guardian ad litem for the 
child but, in fact and practice, becomes 
a mentor to the child and his or her 
family. This offers us the opportunity 
to do more for the well-being of our 
communities and families, present and 
future, than anything else we can do. 

What power we have working to- 
gether! What a positive difference we 
make long-term. Helping our commu- 
nities’ “at-risk” children, subsequently 
helps their children and ultimately 
helps their fellow citizens, our own 
children, and grandchildren. Thus, our 
oath offers us a wonderful opportunity 
to give a gift that truly keeps on giving 
in more ways than we can ever imag- 
ine, much less appreciate. 

Let’s do it. 

In this happy season celebrating the 
miracle of love and light, Alan and I 
wish you and your families much joy 
and happiness now and throughout 
1994.9 
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hen vacancies are cre- 
ated in the judicial 
arena, we are fre- 
quently asked about 
the judicial nomination commissions 
process. This year is no exception. 

The 1993 Florida Legislature cre- 
ated 24 new judges: four DCA judges, 
13 circuit court judges, and seven 
county court judges—most effective 
January 4, 1994. The breakdown is as 
follows: 

The First and Second district courts 
of appeal each received two judges. 
Circuit judges were approved in the 
Second, Third, Fifth, Sixth, Ninth (2), 
Tenth, Eleventh, Twelfth, Thirteenth, 
Nineteenth, and Twentieth (2) judicial 
circuits. Counties receiving an addi- 
tional county court judge include Bre- 
vard, Broward, Clay, Hillsborough, 
Orange, Osceola, and Palm Beach coun- 
ties. Since some of you may be inter- 
ested in seeking one of these 
appointments, I thought you might like 
to know more about the process. 

The judicial nominating commissions 
are constitutionally created, independ- 
ent bodies. Their authority comes from 
§20(5) of the Florida Constitution and 
from F.S. §43.29. 

Question: How can I obtain a list 
of the members serving on JNC’s? 

Answer: The chairs of each of the 
judicial nominating commissions have 
been listed in The Florida Bar direc- 
tory since their inception in 1973. The 
Florida Bar and the Governor’s Office 
maintain lists of all members serving 
on the JNC’s, and makes copies avail- 
able upon request. 

Question: What is The Florida Bar 
doing to support the JNC process? 

Answer: To coincide with the crea- 
tion of the judicial nominating commis- 
sions, The Florida Bar established a 
new standing committee, the Judicial 
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EXECUTIVE DIRECTIONS 


How Do Your JNC’s Work? 


by John F. Harkness, Jr. 


Nominating Procedures Committee, to 
serve as liaison to the JNC’s. 

Question: What are the rules of 
procedure for JNC’s? 

Answer: Around 1974, the Judicial 
Nominating Procedures Committee 
drafted “suggested guidelines” and dis- 
tributed them to all sitting commis- 
sioners. These guidelines consisted of 
suggested operating procedures for com- 
missioners to use in performing their 
duties. In 1984, the Florida Legislature 
mandated that uniform rules be estab- 
lished for JNC’s at each court level: the 
Supreme Court, the district courts of 
appeal, and the circuit/county. Meeting 
in open session, the Bar’s Judicial 
Nominating Procedures Committee 
acted as a facilitator for this first “JNC 
Rules Convention.” These uniform rules 
have been subsequently revised in simi- 
lar forums occurring in 1989, 1992, and 
1993. The Uniform Rules of Procedure 
for Circuit Judicial Nominating Com- 
missions, for DCA Judicial Nominating 


Commissions, and the Supreme Court 
Judicial Nominating Commission are 
published yearly in Florida Rules of 
Court. Also, copies of the uniform rules 
are filed with the chief justice of the 
Supreme Court of Florida, president 
of the Senate, and speaker of the House 
of Representatives. 

Question: When must nominations 
be submitted? 

Answer: A judicial nominating com- 
mission must send its nominations to 
the Governor within 30 days after a 
judicial vacancy occurs, unless the pe- 
riod is extended by the Governor for a 
period not to exceed 30 days. 

Question: How long does the Gover- 
nor have to appoint a judge? 

Answer: After the nominations have 
been certified by the judicial nominat- 
ing commission to the Governor, the 
Governor must make an appointment 
within 60 days. 

Question: May a judge be a member 
of a judicial nominating commission? 

Answer: No, judges are prohibited 
by state law from being members of 
judicial nominating commissions. 

Question: May a commission mem- 
ber be appointed to a judgeship? 

Answer: A member of a judicial 
nominating commission is not eligible 
for appointment to the state judicial 
office for which that commission has 
the authority to make nominations, 
either during such term of membership 
or for a period of two years thereafter. 

Question: Are the judicial applica- 
tions and records of a JNC public 
record? 

Answer: By uniform rule, “all appli- 
cations, and other information received 
from or concerning applicants, and all 
interviews and proceedings of the com- 
mission, except for the deliberations 
by the commission, shall be open to the 
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Obtaining Nonparty Witness 
Statements Directly from 
the Witness 


Legitimate Discovery or Impermissible End Run 
Around Attorney Work Product? 


ederal Rule of Civil Proce- 
dure 26(b)(3) permits a party 
to obtain discovery of rele- 
vant documents prepared by 
or for another party in anticipation of 
litigation: 
[OJnly upon a showing that the party seek- 
ing discovery has substantial need of the 
materials in the preparation of the party’s 
case and that the party is unable without 
undue hardship to obtain the substantial 
equivalent of the materials by other means 


[a] party may obtain without the required 
showing a statement concerning the action 
or its subject matter previously made by 
that party. Upon request, a person not a 
party may obtain without the required show- 
ing a statement concerning the action or its 
subject matter previously made by that 
person.! 


Can a party subpoena a statement? 


by John T. Kolinski 


directly from a nonparty witness with- 
out showing “substantial need”and “un- 
due hardship” mentioned in Fed. R. 
Civ. P. 26(b)(3) and its Florida counter- 
part, Fla. R. Civ. P. 1.280(b)(3)? Stated 
another way, does “work-product” pro- 
tection extend to witness statements 
in the possession of the witness? 


How the Issue Arises 

Consider the following hypothetical: 
Attorney Smith is retained to represent 
a defendant in a lawsuit arising out of 
a serious bus accident. All known eye- 
witnesses have given one or more 
signed statements to representatives 
of various plaintiffs and defendants. 
Unfortunately, Smith’s client was not 
aware of its involvement until it was 
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served with process 18 months after 
the accident. 

Attorney Jones is retained to 
represent a plaintiff who was injured 
in the accident. Unfortunately, Jones’ 
client did not retain her until two years 
after the accident because he hoped to 
obtain a satisfactory settlement with- 
out retaining an attorney. All parties 
refuse to provide Smith and Jones with 
their witness statements. 

Smith and Jones attempt to inter- 
view and obtain prior statements from 
all witnesses with the following results: 


1) Some witnesses give Smith and 
Jones copies of their statements; 

2) Some witnesses are cooperative 
but do not have copies of their signed 
statements. They agree to request cop- 
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ies from the parties to whom the state- 
ment(s) had been given and to provide 
copies to Smith and Jones upon receipt; 

3) Some witnesses cooperate with 
Smith—but not Jones—and some co- 
operate with Jones—but not Smith. 
Thus, Smith and Jones each receive 
some statements that the other is re- 
fused. 

4) Some witnesses refuse to speak 
with Smith or Jones or to provide their 
statements. 

Smith and Jones subpoena the wit- 
ness statements directly from each wit- 
ness who refused to provide them with 
a copy. Opposing counsel object on the 
grounds that the witness statements 
constitute their “work product” and 
that Smith and Jones are simply trying 
to do an “end run” around Rule 26(b)(3) 
because they cannot make the showing 
of “substantial need” and “undue hard- 
ship” required by the rule.? 

Smith and Jones argue that no spe- 
cial showing is required because they 
are not seeking the statements from 
the parties who took them, but from 
the witnesses who gave them, to whom 


no work-product protection attaches. 
Surprisingly, very few reported Florida 
or federal decisions specifically address 
these issues. 


What the Cases Say 
(and Do Not Say) 


In In re Convergent Technologies 


_ Second Half 1984 Securities Litigation, 


122 F.R.D. 555 (N.D. Cal. 1988), the 
only reported Federal decision to hold 
that a party may not freely subpoena 
a statement directly from the witness 
who gave it, the court concluded that 
the drafters of Rule 26(b)(3) did not 
intend to permit witness statements 
to be discoverable from the witness, 
absent the showing of substantial need 
and undue hardship required by the 
rule.4 

On the other hand, other cases have 
reasoned that a statement is “work 
product” only in the possession of the 
party who prepared or obtained it, or 
persons having a “common interest” 
with such party.® In the hands of the 
witness who actually made it, the state- 
ment enjoys no such protection and 
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should not be exempted from discovery. 

This essentially was the holding in 
Jenkins v. Jacobs, Robbins, Gaynor, 
Burston, Hampp, Burns, Bronstein & 
Shasteen, P.A., 536 So. 2d 379 (Fla. 2d 
DCA 1988). In Jenkins, one defendant 
moved to compel production from its 
codefendant of a recorded statement 
given by the codefendant to plaintiff's 
counsel. The trial court compelled pro- 
duction despite plaintiff's argument 
that the request was an improper at- 
tempt to obtain plaintiff's work prod- 
uct. The Second DCA denied plaintiff's 
petition for writ of certiorari, stating: 

We have not overlooked Jenkins’ argu- 
ment that his counsel took Matthews’ state- 
ment in anticipation of litigation and it 
was, thus, part of his work product. We 
point out, however, that the motion to 
compel was directed to Matthews, not to 
Jenkins or his counsel, and that Matthews 
has not claimed any privilege, work product 
or otherwise.® 

Similar reasoning was employed in 
FDIC v. Cherry, Bekaert & Holland, 
131 F.R.D. 596 (M.D. Fla. 1990), in 
which the U.S. District Court for the 
Middle District of Florida stated: 

With respect to the statement taken from 
Mr. Matthews,’ it does not appear to be the 
work product of the FDIC but rather that 
of Park Bank shareholders in their suit 
against former Park Bank officers and di- 
rectors in separate litigation. However, ac- 
cording to the FDIC’s September 12, 1989, 
letter, the Matthews statement is subject 
to a protective order in the Jenkins v. 
Jacobs case. Pending a supplemental re- 
sponse to be filed by the FDIC, a ruling on 
the discoverability of the Matthews state- 
ment is deferred. (Footnote omitted.)8 

The above language suggests that a 
party may compel production of a state- 
ment from persons other than the party 
on whose behalf it was obtained by 
counsel. Of course, there are circum- 
stances in which coparties can share 
work product without losing the protec- 
tion of the work-product doctrine.? 

In Hirstein v. American Motors Cor- 
poration, 112 F.R.D. 436 (N.D. Ind. 
1986), defendants sought a protective 
order preventing witnesses who had 
requested copies of their signed state- 
ments pursuant to Fed. R. Civ. P. 
26(b)(3) from subsequently providing 
them to plaintiff's counsel. The court 
wrote: 

The defendants acknowledge that they 
are required to give the Pandazises copies 
of their statement. However, the defendants 
object to the Pandazises circumventing the 
work product privilege by providing copies 
of the statements to the plaintiff. In Wright 
and Miller, 8 Federal Practice and Proce- 
dure §2028 (1970), this problem was antici- 


pated: 

[I]t is the witness himself who is entitled 
to request the statement—ailthough it may 
be expected that in most cases he will make 
the request at the urging of one of the 
parties. 

The defendants have not cited any author- 
ity which would support their request for 
an order prohibiting the Pandazises from 
providing copies of the statements to the 
plaintiff. This Court’s independent research 
also has failed to disclose any such author- 
ity. Once the Pandazises have been pro- 
vided copies of their statements, they may 
use them however they see fit.!° 


Although Hirstein did not specifi- 
cally hold that the witnesses could 
have been compelled to produce their 
statements, the court’s analysis sug- 
gests as much. A nonparty witness 
typically has no privilege or work- 
product protection to assert to avoid 
producing a statement.!! If, as the 
court ruled, the party who took the 
statement is not entitled to an order 
preventing its production tc an oppos- 
ing party, and the statement contains 
relevant information, then there is no 
legal basis for refusing to compel pro- 
duction except, possibly, as a some- 
what arbitrary judicial compromise. 
That is, the Hirstein court, in effect, 
decided that it would not compel the 
witness to produce his statement, but 
would not prohibit him from producing 
his statement either, leaving the wit- 
ness free to do as he pleased. (“[T]hey 
may use them however they see fit.”) 
In addition to Wright and Miller’s 
treatise cited in Hirstein, two other 
commentators had argued prior to 
Hirstein that this is precisely what 
would happen pursuant to Rule 
26(b)(3).!2 However, it is difficult to 
justify allowing nonparty witnesses to 
control the dissemination of relevant 
information. The information known 
to any nonparty witness should be 
equally available (or unavailable) to 
all parties to the litigation. 

The Convergent court recognized that 
the witness should not ultimately con- 
trol who received and did not receive 
its statement. It stated the nonparty 
witness would have no right to refuse 
to obtain or to produce its statement, 
but for the right of the party who 
initially procured the statement to as- 


sert its “work product” objection: 

The court is persuaded, and hereby holds, 
that, for purposes of Rule 45, a non-party 
witness has constructive possession of any 
adopted statement he has given to any 
party (or representative of any party) and 
that, absent some weightier competing inter- 
est, a litigant could use the subpoena power 


to compel such a non-party witness first to 
acquire a copy of his statement from the 
party or lawyer who took it and then to 
produce the statement in response to the 
subpoena.!3 (Emphasis in original.) 


The Convergent court concluded that 
protection of an attorney’s work prod- 
uct superseded opposing counsel’s right 
to production. The court not only 
quashed the defendant’s subpoena,!* 
but also entered a protective order 
precluding defendant’s counsel from 
looking at the statement if the witness 
voluntarily provided them with a 
copy. !5 


Can Convergent 
Withstand Scrutiny? 

Although the Convergent court 
claimed to find strong support for its 
holdings in Hickman v. Taylor, 329 U.S. 
495, 67 S. Ct. 385, 91 L. Ed. 2d 451 
(1947), the Advisory Committee on 
Civil Rules which drafted Rule 26(b)(3), 
and §2028 of C. Wright and A. Miller’s 
Federal Practice and Procedure (vol. 8, 
1970), none of these sources provide 
unequivocal support for either of the 
court’s holdings. 


Hickman v. Taylor 

In Hickman v. Taylor, the U.S. Su- 
preme Court enunciated the work prod- 
uct doctrine subsequently codified in 
both the federal and Florida Rules of 
Civil Procedure and placed limitations— 
not absolute prohibitions—upon the 
ability of one party to obtain an adver- 
sary’s witness statement “work prod- 
uct.”16 

Hickman v. Taylor neither held nor 
plainly said that it would be improper 
to obtain from a witness, either infor- 
mally or by subpoena, any and all 
information the witness possessed, in- 
cluding a copy of any written state- 
ment which was provided to an adverse 
party or attorney, or the witness’ own 
notes of such an interview, assuming 
the witness had a copy of the statement 
or notes. To the contrary, the Supreme 
Court stated, “For aught that appears, 
the essence of what petitioner seeks 
either has been revealed to him al- 
ready through the interrogatories or is 
readily available to him direct from the 
witnesses for the asking.”!7 (Emphasis 
added.) 

Regarding written statements 
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adopted by the witness as his or her 
own, the Court said such statements 
may be discoverable from an adverse 
party upon a showing of need: “Where 
relevant and nonprivileged facts re- 
main hidden in an attorney’s file and 
where production of those facts is es- 
sential to the preparation of one’s case, 
discovery may properly be had.”!8 This 
portion of the Court’s ruling was essen- 
tially codified in Fed. R. Civ. P. 26(b)(3) 
and Fla. R. Civ. P. 1.080(b)(3). 

The Supreme Court said its holding 
could not be circumvented merely by 
subpoenaing the statements from the 
lawyer who took them as opposed to 
requesting them pursuant to Fed. R. 
Civ. P. 34.19 It did not address the 
precise issue of subpoenaing such state- 
ments directly from a witness. The 
Court did emphasize, however, that 
petitioner’s counsel could interview the 
witnesses and thereby “reveal the facts 
in Fortenbaugh’s possession to the full- 
est possible extent consistent with pub- 
lic policy.’2° Presumably, this right 
would encompass asking the witnesses 
everything Fortenbaugh had said to 
and asked the witnesses, and eve- 
rything the witnesses had said to and 
asked Fortenbaugh, in addition to ask- 
ing the witnesses what they knew 
about the tug boat accident which was 
the subject of that lawsuit.2! Other- 
wise, inquiring counsel would not know 
all “the facts in Fortenbaugh’s posses- 
sion.”22 


The Advisory Committee’s 
Notes and Minutes 

The Convergent court’s reliance on 
the minutes of the advisory committee 
is equally equivocal. The advisory com- 
mittee never considered the issue of 
attorneys “circumventing” the required 
special showing mandated by Rule 
26(b)(3) by subpoenaing the statement 
directly from the witness.2? Further- 
more, the committee’s note to the pro- 
vision of Rule 26(b)(3) permitting a 
nonparty witness to obtain a copy of its 
statement states, “Many, though not 
all, of the considerations supporting a 
party’s right to obtain his statement 
apply also to the non-party witness.”24 
Because this note tended to contradict 
the Convergent court’s conclusion that 
“{t}his provision [entitling a non-party 
witness to a copy of his statement] 
simply was not intended to benefit 
litigants,"25 the Court simply swept 
the note aside by calling the advisory 
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committee “disingenuous” for writing 
it.26 If the advisory committee notes to 
the amendments to the Federal Rules 
of Civil Procedure are “disingenuous,” 
how can arguably incomplete?” and 
unpublished minutes of the advisory 
committee provide a sounder basis for 
the Court’s decision? 


Wright and Miller 

In a similar vein, the Convergent 
court quotes with approval one sen- 
tence from Wright and Miller’s Federal 
Practice and Procedure, §2028 (vol. 8 
1970), which supports its result: 

Professors Wright and Miller draw the 
same inference when they state that the 
provision in (b)(3) that entitles a non-party 
to a statement he was given “creates no 
right in a party to the litigation to obtain a 
copy of a statement of an ordinary witness 
without the usual showing required for 
work product.”28 

However, it disagrees with, and thus 
challenges, the legitimacy of the very 
next sentence in the same treatise: “[I]t 
is the witness himself who is entitled 
to request the statement—although it 
may be expected that in most cases he 
will make the request at the urging of 
one of the parties.”29 

As previously noted, the Convergent 
court so opposed such behavior that it 
entered a “protective order” prohibit- 
ing defendants from reading or retain- 
ing the statement even if the witness 
voluntarily sent it to them: “If prior to 
offering testimony, Mr. Sosnow sends 
his statement to defendants, they may 
not read it and must return it to 
him.”30 

This portion of the Convergent opin- 
ion is extremely difficult to justify. In 
the guise of protecting one party’s work 
product “to encourage lawyers to ag- 
gressively investigate the facts related 
to their case,” the court has prohibited 
opposing counsel from looking at infor- 
mation voluntarily provided to them 
by a fact witness and concerning which 
the attorney who took the statement 
has no legitimate expectation of confi- 
dentiality, i.e., it is not the attorney's 
statement but that of the witness. 

Unobstructed access to witnesses 
should include the right to ask them 
everything they know or have heard 
about the case, including what they 
told opposing counsel and what oppos- 
ing counsel told them. Work product, 
by definition, incorporates an expecta- 
tion of confidentiality and reasonable 
effort to preserve and maintain confi- 


dentiality.21 No such expectation of 
confidentiality exists when counsel 
speaks to a typical nonparty witness 
who is not counsel’s client, i.e., where 
no attorney-client privilege®? or “joint 
defense” exception exists.23 A witness 
should be free to disclose and an attor- 
ney or his or her agent should be free 
to learn everything the witness knows 
about the case, including opposing coun- 
sel’s deepest, darkest strategies and 
secrets, assuming opposing counsel has 
shared them with the witness, at which 
point they Jose any work-product pro- 
tection to which they may have other- 
wise been entitled. Nor should it make 
any difference whether the setting is 
an informal statement or a deposition 
pursuant to subpoena. Our legal sys- 
tem cannot authorize a witness to 
withhold information which is relevant 
or calculated to lead to the discovery 
of admissible evidence simply because 
the witness chooses to do so. 

The Convergent court was so anxious 
to avoid “permitting defendants to do 
an end run around the work product 
doctrine”4 that it virtually ignored the 
possibility that what it condemned as 
an “end run” (i.e., going directly to the 
witness who gave the statement) was 
precisely what Hickman v. Taylor di- 
rected a party to do. 

The Convergent protective order 
states: 

4. Plaintiff's motion for an order prohibit- 
ing defendants or their agents from review- 
ing, acauiring or using copies of adopted 
non-party witness statements taken by plain- 
tiffs counsel is GRANTED until such time 
as any such witness testifies (in deposition 
or at trial) on the basis of a memory 
refreshed by his statement or until plain- 


tiffs counsel cross-examines any such wit- 
ness on the basis of his statement.*® 


Nothing contained in the Convergent 
memorandum of decision expressly or- 
ders the witness to do or refrain from 
doing anything regarding his or her 
statement. However, the above order 
suggests that if the witness meets with 
counsel and begins to recite or discuss 
his or her previous statement, counsel 
must either make the witness stop or 
leave the room and terminate the in- 
terview. This is plainly at odds with 
counsel’s right to unobstructed and 
private access to all witnesses willing 
to speak to counsel, not to mention 
counsel’s right “to aggressively investi- 
gate the facts related to [his or her] 
case.”37 

The Convergent witness might also 


: 
4 


take the following position with the 
“second” interviewer: “Look, I am not 
sure what I can and cannot tell you 
based on this court order so I just won't 
talk to you. Take my deposition.” 

Despite its stated purpose of 
protecting plaintiff's work product, the 
Convergent court’s “protective order,” 
may well have a chilling effect on 
defendant’s right and ability to inter- 
view this witness. Such a result has 
properly been criticized by other 
courts,°8 and was not contemplated by 
the Supreme Court in Hickman uv. 
Taylor. It renders somewhat hollow 
sounding the “principal purpose of the 
work product doctrine,” as expressly 
stated by the Convergent court, “to 
encourage lawyers to aggressively in- 
vestigate the facts related to their 
case.”39 To the Convergent court, this 
apparently means that you had better 
get to the witness first. 

Would the Supreme Court, had the 
issue been squarely presented in Hick- 
man v. Taylor, have permitted Hick- 
man to subpoena the statements di- 
rectly from the witnesses who gave 
them? Does it make sense to have the 


work product doctrine as it pertains to 
witness statements if it can be so easily 
circumvented by going directly to the 
witness? 

“Yes” to both questions, argue those 
who believe that witness statements 
are the category of documents least 
deserving of work-product protection.*° 
The doctrine does precisely what it was 
intended to do. It prevents lazy counsel 
from obtaining their adversary’s work 
product via the simple expedient of a 
request for production, without inter- 
fering with counsel’s ability to obtain 
the same information by going directly 
to the witness either formally (via 
subpoena) or informally. It is entirely 
consistent with what the Supreme 
Court stated in Hickman v. Taylor—go 
get the information you want directly 
from the witness. 

“No” to both questions, argue those 
who assert that a witness statement 
is simply not worth taking, unless it 
can be taken with the assurance that 
it will have to be disclosed to the other 
side only if and when it is used to 
impeach the witness during trial (ab- 
sent a showing of “substantial need” 
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and “undue hardship”). The Supreme 
Court would never have bothered to 
give any work-product protection to 
witness statements if that protection 
could be so easily circumvented. 

Hickman v. Taylor can be used to 
support both of the above answers. In 
truth, it simply did not address, much 
less, answer, that specific question. 
The few subsequent decisions which 
have sought to answer this question 
do so in diverse ways. 

The ultimate resolution of this issue 
appears to be far from settled. What is 
clear is that subpoenaing witness state- 
ments directly from nonparty witnesses 
should not be overlooked as a discovery 
tool which may provide access to infor- 
mation previously considered largely 
immune from discovery as attorney’s 
work product. Similarly, parties and 
attorneys who take witness statements 
must do so with the knowledge that 
their ability to prevent discovery of 
this form of work product, although 
never absolute, may in fact be largely 
illusory in light of their adversary’s 
arguable ability to obtain the state- 
ment either voluntarily or by subpoena 
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directly from the witness who gave it. 


1 Florida Rule of Civil Procedure 
1.280(b)(8) is virtually identical to the fed- 
eral rule. Florida Rule 1.280 is patterned 
after and intended to achieve the same 
results as the federal rule. See Zuberbuhler 
v. Division of Administration, 344 So. 2d 
1304, 1306 (Fla. 2d D.C.A. 1977). 

2 “For purposes of this paragraph, a 
statement previously made is a written 
statement signed or otherwise adopted or 
approved by the person making it, or a 
stenographic, mechanical, electrical, or other 
recording or transcription of it that is a 
substantially verbatim recital of an oral 
statement by the: person making it and 
contemporaneously recorded.” Fla. R. Civ. 
P. 1.280(b)(3). Fed. R. Civ. P. 26(b)(3)’s 
definition is virtually identical. 

3 What exactly is required for such a 
showing is unclear. See In re Shell Oil 
Refinery v. Shell Oil Company, 144 F.R.D. 
75, 77 (E.D. La. 1992), for a less-than- 
enlightening analysis of this issue. 

4 In re Convergent Technoligies Second 
Half 1984 Securities Litigation, 122 F.R.D. 
555, at 560-64 (N.D. Cal. 1988). 

5 Visual Scene v. Pilkington Bros., 508 
So. 2d 437, 440 (Fla. 3d D.C.A. 1987). 

8 Jenkins v. Jacobs, Robbins, Gaynor, 
Burston, Hampp, Burns, Bronstein & Shas- 
teen, P.A., 5386 So. 2d 379, at 380 (Fla. 2d 
D.C.A. 1988). 

7 Yes. This is the same person whose 
statement was the subject of Jenkins. 

8 FDIC v. Cherry, Baeckert, & Holland, 
131 F.R.D. 596, at 605 (M.D. Fla. 1990). 

® See Saldana, Voluntary Disclosure of 
Attorney Work Product to a Third Party, 
When Is the Privilege Waived?, 67 Fa. BW. 
12 (January 1993), for an excellent discus- 
sion and analysis of circumstances in which 
disclosure of work product to a third party 
will not waive work-product protection. It 
may well be that the FDIC was in a position 
to make a “common interests” or “pooled 
information” argument in Cherry, Baeckert, 
in support of its right to assert work-product 
protection for the statement. However, in 
most cases, neither the nonparty fact wit- 
ness nor the party taking the statement, 
will have any basis to assert these excep- 
tions with regard to production of a witness 
statement. 

10 Hirstein v. American Motors Corpora- 
tion, 112 F.R.D. 436, 437 (N.D. Ind. 1986). 

11 But see discussion in note 9. 

12 Blair, A Guide to the New Federal 
Discovery Practice, 21 Drake L. Rev. 58, 63 
n.25 (1971); Waits, Work Product Protection 
for Witness Statements: Time for Abolition, 
Wisc. L. Rev. 305, 336 (1988). 

13 Convergent, 122 F.R.D. at 559. Accord 
Jenkins v. Jacobs, Robbins, et al., 536 So. 
2d 379, at 380 (Fla. 2d D.C.A. 1988) (“Be- 
cause a copy of the statement was in Mat- 
thews’ ‘control’ pursuant to Florida Rule of 
Civil Procedure 1.350(a) (providing for dis- 
covery from a party) by virtue of Florida 
Rule of Civil Procedure 1.280(b) (providing 
that a party may obtain a copy of a written 
statement concerning the action previously 
made by that party), the trial court did not 
depart from the essential requirements of 
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law in compelling production in this case.”); 


Searock v. Stripling, 736 F.2d 650, 653 


(11th Cir. 1984) (“control” for purposes of 
production means “the legal right to obtain 
the documents requested upon demand”). 

14 Convergent, 122 F.R.D. at 564. 

15 Td. at 567. 

16 “This work is reflected, of course, in 
interviews, statements, memoranda, corre- 
spondence, briefs, mental impressions, per- 
sonal beliefs, and countless other tangible 
and intangible ways—aptly though roughly 
termed by the Circuit Court of Appeals in 
this case [153 F.2d 212, 223] as the Work 
Product of the Lawyer.” Hickman v. Taylor, 
329 U.S. at 511, 67 S. Ct. at 393. 

17 Hickman v. Taylor, 329 U.S. at 509, 
67 S. Ct. at 392-93. 

18 Jd. at 511-12, 67S. Ct. at 394. 

19 Td. at 505, 67 S. Ct. at 394. 

20 Td. at 512-518, 67 S. Ct. at 394-95. 
Fortenbaugh was respondant’s attorney in 
Hickman v. Taylor. 

21 Td. at 498, 67 S. Ct. at 387. 

22 Nevertheless, at least in the case of 
sworn deposition testimony, some decisions 
have held “that a party cannot discover 
what an attorney said to a witness in 
interviewing him or in preparation for his 
deposition because such statements are 
likely to reveal the attorney’s mental im- 
pressions, opinions and theories of the case.” 
Connolly Data Systems v. Victor Technolo- 
gies, Inc., 114 F.R.D. 89, 96 (S.D. Cal. 1987), 
and cases cited therein. Other cases, how- 
ever, have emphasized, as Hickman v. Tay- 
lor appears to do, that the right of counsel 
to interview witnesses, including hostile or 
opposing witnesses, assuming they agree 
to speak with counsel, should be permitted 
without interference by the court or oppos- 
ing counsel. International Business Machines 
v. Edelstein, 526 F.2d 37, 44 (2d Cir. 1975). 
“For all the reasons above set forth, we 
grant the petition for relief from the District 
Court’s rulings relating to the conduct of 
out-of-court interviews. Such interviews may 
be conducted confidentially, without the 
presence of opposing counsel or a reporter, 
whenever the person interviewed is willing 
to proceed in this matter.” 

23 “Nothing in the minutes indicates that 
the Committee foresaw that attorneys might 
try to circumvent work product protections 
by asking friendly non-party witnesses first 
to demand their statement from opposing 
counsel, then to give the attorney who 
initiated the process a copy. If the Commit- 
tee had foreseen that scenario it might well 
have had second thoughts about adopting 
the rule in favor of non-parties” (footnote 
omitted). Convergent, 122 F.R.D. at 563. See 
also “For all that those minutes reflect, no 
member of the Committee foresaw this 
scenario or devoted any thought to how 
courts should respond to it.” Id. at 566. 

24 See Advisory Committee Note accom- 
panying the 1970 amendments to Rule 
26(b). 

25 Convergent, 122 F.R.D. at 562. 

26 Id. 

27 Id. at 560-61 n.2. 

28 Td. at 560. 

29 See id. at 566, “How Professors Wright 
and Miller developed this expectation is 


unclear.” See also Blair, A Guide to New 
Federal Discovery Practice, 21 Drake L. 
Rev. 58, 63 (1971). “This interesting provi- 
sion renders the statements of all declar- 
ants, both parties and non-parties available 
for discovery upon the request of declarant 
himself without the requisite showing. . . . 
Thus, a party may obtain his statement, a 
non-party may obtain his statement, but 
neither may obtain the other’s statement 
without a showing. The practical result will 
be that a party will seek to avoid the Rule 
26(b)(3) standards by urging friendly wit- 
nesses to request their own statements for 
delivery to the party.” 

30 Convergent, 122 F.R.D. at 567. 

31 Matter of Continental Illinois Securi- 
ties Litigation, 732 F.2d 1302, 1314 (7th 
Cir. 1984); Visual Scene v. Pilkington Bros., 
508 So. 2d 437, 440 (Fla. 3d D.C.A. 1987). 

32 Work product is a procedural immu- 
nity, not a privilege. Connolly Data Systems 
v. Victor Technologies, Inc., 114 F.R.D. at 
95 n.4. 

33 See notes 9 and 31. 

34 Convergent, 122 F.R.D. at 559. 

35 Td. at 567. 

36 “Because Mr. Dunmire is not a party 
to this action, and because he resides in the 
state of Washington, defense counsel sought 
to subpoena Mr. Dunmire’s statement 
through the district court in Washington. 
When plaintiffs’ counsel sought an order 
quashing the subpoena, the court in Wash- 
ington referred the issues raised by the 
subpoena back to this court...” Id. at 
557. 

37 Td. at 559. 

38 International Business Machines v. Edel- 
stein, 526 F.2d 37 (2d Cir. 1975). 

39 Convergent, 122 F.R.D. at 559. 

40 Waits, Work Product Protection for Wit- 
ness Statements: Time for Abolition, Wisc. 
L. Rev. 310 (1988). 
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Trends CPA Liability 


n most states, including Florida, 

the law on accountant liability to 

third parties (typically, nonclients) 

has expanded, and Florida CPA’s 
face broader risks of suit than ever 
before. This article analyzes the na- 
tional and Florida law trends in the 
CPA liability area, and how Florida 
CPA’s, their defenders, and insurers 
are responding. 

In the “good old days,’ accountants 
were immune from negligence suits 
prosecuted by third parties with whom 
the accountant was not in contractual 
privity. Ultramares v. Touche, 225 N.Y. 
170, 174 N.E. 441 (1931), from the New 
York Court of Appeals established this 
principle. The defendant accountants 
in Ultramares had no knowledge that 
their financial statements would be 
shown to the plaintiff, although they 
did know “that in the usual course of 
business the balance sheet when certi- 
fied would be exhibited by the [account- 
ant’s client] to banks, creditors, stock- 
holders, purchasers, or sellers, ac- 
cording to the needs of the occasion as 
the basis of financial dealings.” In 
reliance on the financial statement 
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created by defendant Touche, plaintiff 
lent money to the accountant’s client, 
which went bankrupt. 

Although the New York Court of 
Appeals decided that the acts com- 
plained of constituted “gross negli- 
gence,” the court held that because of 
the absence of privity, plaintiff had no 
right of recovery under a negligence 
theory. For the majority, Justice Car- 
dozo reasoned that a contrary rule 
might “expose accountants to liability 
in an indeterminate amount for an 
indeterminable time to an indetermi- 
nate class.” The Ultramares rule was 
the law in every state for many years, 
including Florida,® which directly based 
its law upon Ultramares. 

Generally, the law of CPA liability 
now falls into one of three relatively 
new categories, although they are often 
not precisely defined. The three catego- 
ries are the “near privity” approach, 
the “restatement” approach, and the 
“foreseeability” approach. 


The “Near Privity” Approach 
New York law reflects the most re- 
strictive view. In 1985, a New York 
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court expanded the Ultramares “strict 
privity” rule to provide relief to third 
parties with a relationship to the ac- 
countant that “approaches” privity.4 
The New York rule now permits a 
third party claim against an account- 
ant, but only if the accountant actually 
knows that a nonclient is relying on the 
report for a particular purpose. A mi- 
nority of states endorse New York’s 
“near privity” rule.5 


The “Foreseeable” Test 

At the other extreme, at least three 
states have dispensed with all privity 
limitations.® In those states, a classic 
“foreseeability” analysis is used and 
accountants may be held liable to any 
foreseeable user of their work product. 

The rationale behind these decisions 
is explained in the Wisconsin Supreme 
Court case of Citizens State Bank v. 
Timm, Schmidt & Co., 113 Wis. 2d 
376, 335 N.W. 2d 361 (1983), in which 
the court stated: 


Unless liability is imposed, third parties 
who rely upon the accuracy of the financial 
statements will not be protected. Unless an 
accountant can be held liable to a relying 
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third party, this negligence will go undeter- 
red. 

There are additional policy reasons to 
allow the imposition of liability. If relying 
third parties, such as creditors, are not 
allowed to recover, the cost of credit to the 
general public will increase because credi- 
tors will either have to absorb the costs of 
bad loans made in reliance on faulty infor- 
mation or hire independent accountants to 
verify the information received. Account- 
ants may spread the risk through the use 
of liability insurance.” 


The Wisconsin court explicitly con- 
sidered and rejected the restatement 
approach. 

Current Florida law is based upon 
Restatement (Second) of Torts,8 and is 
representative of the majority and mod- 
erate view. Florida law was established 
by the Florida Supreme Court’s deci- 
sion in First Florida Bank v. Max 
Mitchell & Co., 558 So. 2d 9 (Fla. 1990). 
In that case, the Florida Supreme 
Court expanded the duty owed by ac- 
countants beyond the “near privity” 
New York rule. Two subsequent federal 
court opinions confirm that the Florida 
law regarding the duty owed by ac- 


countants to third parties has been 
liberalized, although it appears to be 
stabilizing. 

In Max Mitchell, an accountant pre- 
pared audited financial statements for 
a client. The accountant then used the 
statements to negotiate with First Flor- 
ida Bank to provide a line of credit to 
the client. The accountant represented 
to the bank that the client did not owe 
money to any other bank. In fact, the 
client was indebted to several banks. 
The accountant also misrepresented to 
the bank that there had been no 
material changes in the client’s finan- 
cial condition following the period cov- 
ered by the last audited statement, 
when in fact there had been material 
changes in the client’s balance sheet. 
The bank provided the line of credit to 
the client, the client defaulted, and the 
bank sued the accountant for negli- 
gence and gross negligence. 

The Florida Supreme Court held, for 
the first time, that a third party not in 
privity with an accountant may state 
a claim for negligence in certain limited 
circumstances. Adopting the rule from 
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Restatement (Second) of Torts, the court 
stated: 


We are persuaded by the wisdom of the 
rule which limits liability to those persons 
or classes of persons whom an accountant 
“knows” were relying on his opinion rather 
than those he “should have known” would 
do so because it takes into account the fact 
that an accountant controls neither his 
client’s accounting records nor the distribu- 
tion of his report. 


The court approved Comment (h) of 
§552, which states that liability is not 
limited to persons known to the ac- 
countant when the information is sup- 
plied, but extends to the group of 
persons that the accountant intends 
the information to reach and influence. 
The restatement represents the moder- 
ate view nationwide, allowing only a 
restricted group of third parties to 
recover for damages attributable to 
inaccurate financial statements. Sig- 
nificantly, the accountants retain con- 
trol over their liability exposure. The 
restricted group includes third parties 
whom the accountants intend to influ- 
ence and those whom the accountants 
know their clients intend to influence. 
Accordingly, liability is fixed by the 
accountants’ particular knowledge at 
the moment the audit is published, not 
by the foreseeable path of harm envi- 
sioned by jurists years following an 
unfortunate business decision. !° 

The accountant’s conduct was outra- 
geous in the Max Mitchell case, making 
it an easy test case for the Florida 
Supreme Court. In Max Mitchell, the 
accountant not only presented the bank 
with the inaccurate financial state- 
ments, but also negotiated the bank 
loan for the client. Unfortunately for 
CPA’s, Max Mitchell’s holding has been 
followed in subsequent decisions in- 
volving less egregious facts. 

In Blu-J, Inc. v. Kemper C.P.A. 
Group, 916 F.2d 637 (11th Cir. 1990), 
the 11th Circuit, applying Max Mitchell, 
held that an investor could maintain a 
negligence claim against an accounting 
firm for damages sustained following 
investment in a corporation for which 
the accounting firm prepared financial 
statements. Citing the rule from the 
Restatement (Second) of Torts, the court 
held that the investor was not required 
to show privity of contract to prove 
negligence. Instead, the investor would 
be required to show that defendant’s 
accounting firm knew that the investor 
would rely upon the financial state- 
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ment information.!! 

In Blu-J, Inc., Blu-J became inter- 
ested in investing in World Class, Inc., 
a Florida manufacturer. Blu-J lent 
World Class $352,000 to acquire a 
minority ownership interest through a 
related corporation. Blu-J’s president 
sought financial data on World Class 
from Kemper C.P.A. Group, World Class’ 
accounting firm. Based on a variety of 
information, including Kemper’s finan- 
cial statements for World Class, Blu-J 
proceeded with the transaction. Two 
years later, World Class went bank- 
rupt. 

Among other claims, Blu-J alleged 
that Kemper’s negligence in preparing 
the financial statements caused its 
loss. The trial court directed a verdict 
for the defendant, but the appellate 
court reversed on the strength of Max 
Mitchell. The appellate court remanded 
the case to the district court, ordering 
that court to apply the restatement 
rule pursuant to the Max Mitchell 
decision. 

Most recently, in In re Sahlen and 
Associates, Inc., Securities Life, 773 
F. Supp. 342 (S.D. Fla. 1991), investors 
brought an array of claims against the 
officers and directors of a corporation, 
the Peat Marwick Mitchell accounting 
firm, and others. The claims were based 
upon negligence, gross negligence, and/ 
or negligent misrepresentation. The 
plaintiffs alleged that Peat Marwick 
Mitchell negligently prepared financial 
statements and that the plaintiffs re- 
lied upon those statements to their 
detriment. Peat Marwick Mitchell 
moved to dismiss on the basis that the 
plaintiffs failed to assert that Peat 
Marwick Mitchell was aware that the 
plaintiffs would rely on its audits at the 
time the audits were conducted. 

The Sahlen court distinguished be- 
tween those plaintiffs who purchased 
shares on the open market and institu- 
tional investors. As to the former, the 
court concluded Peat Marwick Mitchell 
did not know or intend that such 
plaintiffs would rely on the information 
in deciding to purchase common stock; 
consequently they could not maintain 
a cause of action. As to the latter, those 
investors were permitted to maintain 
a claim as to those audits which Peat 
Marwick Mitchell knew the plaintiff 
would be acting in reliance. The court 
rejected a more liberal “foreseeability” 
test of liability, following the more 
restrictive “restatement” test from the 


Max Mitchell case. 

For the time being, Florida law on 
CPA negligence seems to have stabi- 
lized and is controlled by §552 of the 
Restatement and particularly Com- 
ment (h). Florida has adopted the “mid- 
dle ground” approach between the strict 
“near privity” rule and the foreseeability 
rule which fails to consider that an 
accountant does not control a client’s 
accounting records or the distribution 
of the accountant’s work. 


Florida Institute of 
CPA’s Response 

Responding to the soaring exposure 
faced by Florida certified public ac- 
countants, the Florida Institute of Cer- 
tified Public Accountants, in conjunction 
with CNA Insurance, has developed a 
loss control program. The program helps 
CPA’s identify potential liability expo- 
sure risks and explains how various 
loss control procedures can help reduce 
these risks. The program features video 
presentations illustrating problems that 
CPA’s face, and following each video, 
seminar participants are asked to offer 
proposed responses to the issues pre- 
sented. CNA Insurance offers a 
premium discount of up to 7.5 per- 
cent to FICPA members who attend 
the loss control program.!2 

Further, FICPA, in cooperation with 
the American Arbitration Association 
and CNA Insurance, has developed the 
alternative dispute resolution media- 
tion program which is designed to 
resolve disputes before a suit is filed. 
The program hinges on the use of a 
mediation clause in engagement let- 
ters. Such a clause provides that either 
party to the engagement may demand 
nonbinding mediation at any time after 
a claim has been asserted.!3 

In January, Florida became one of 
the states in which CNA allows policy- 
holders to use mediation clauses. Crum 
& Foster Managers Corp. recently 
adopted the same policy. Until this 
program began, CPA’s risked coverage 
disputes if engagement letters con- 
tained mediation clauses. Under the 
new program, if the presuit mediation 
is not effective, clients are free to sue. 


Privity Statutes 

By statute, some states now require 
that an accountant identify in writing 
to the client those persons who are 
intended to rely on the services, and a 
copy of the writing must be sent to the 


entity intended to rely on the work. 
Although not required in Florida, such 
a writing might provide an accountant 
with a defense of lack of knowledge of 
reliance by unlisted entities. On the 
other hand, such a writing may not bar 
a third party claim by an unlisted 
entity, and may provide conclusive proof 
of the accountant’s awareness of listed 
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entities. Such a statute has been passed 
in Illinois, and legislative debates indi- 
cate that the latter interpretation will 
be applied by Illinois courts.!4 


Conclusion 

Because of liberalized duty concepts 
now available to those relying on a 
CPA’s work, the CPA has become a 
more attractive “target” defendant. 
When a business fails, its CPA may be 


the most viable, remaining source for 
recovery. The potential for widespread 
distribution of accounting information 
can expose the accountant to devastat- 
ing liability. Florida CPA’s and their 
advisors must take precautions to iden- 
tify all potential users of their work 
products, and act accordingly.!5 9 


1 Ultramares Corp. v. Touche, Niven & 
Co., 225 N.Y. 170, 174 N.E. 441, at 442 
(1931). 


on with your day. Promise. 


New Perspectives On Real Estate Practice #24: 


Know thyself. 


Stop. Wait, just one moment, please. Lean back in your chair. 
Slowly draw a long, deep breath. Exhale. There, now. For the next 
ninety seconds, let’s think about something together. Then you can get 


Let’s imagine that, long ago, there was a world wherein we 
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the wisdom, and the skills that almost everyone would require at some 
point in their lives. We helped people in need. 

We championed the causes of those we served, but first we 
served the principles of our profession. We were advocates, but, more 
than that, we were counselors and we were mediators. We brought 
together the disparate; we sought resolutions; we solved problems; we 
made peace; we protected the innocent; we strove for justice; we 
pursued the truth at all costs. 

We were admired and we were widely respected. 

Then our world changed. Those whom we were trained to help 
a denounced our integrity. Many even pitted us against one another for 
oe the sake of their greed and vindictiveness. And in this fray we began 

4 to lose sight of the underpinnings of our profession. Some of us placed 
winning above all else. Among our priorities, billable hours displaced 
the pursuit of truth and justice. 

We grew arrogant. Stately appellations like counselor and 
mediator gave way to hired gun and shark. No longer would we listen 
to our clientele in an honest effort to understand their situation. We 
hadn’t the time, nor the inclination for that matter, to communicate 
with our clients. We resented their inquiries even more than we 
resented them. We’d let them know what they needed to know, 
when they needed to know it. 

The situation then turned worse still, to the point that we became 
despised by many. As a profession, we were even humiliated publicly 


13 Jd. 

14 GrorGE SPELLMIRE, WAYNE BALIGA & DEBRA 
Wintarski Accountants’ Lecat LiaBitity 11.18 
(1993 ed.). 

15 Based upon the Max Mitchell decision, 
privity requirements have been relaxed, in 
some circumstances, for third party claims 
against real estate appraisers, First State 
Savings Bank v. Albright & Associates of 
Ocala, Inc., 561 So. 2d 1326 (Fla. 5th D.C.A. 
1990), and engineers, Bay Garden Manor 
Condominium Association, Inc. v. James D. 
Marks Associates, Inc., 576 So. 2d (Fla. 3d 
D.C.A. 1991). 


And the only good thing about this is that it’s only a daydream. 
Now you can get back to work. 
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ha Pee Black & Jung in Tampa. Mr. Black 
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Claims for Medical 
Expenses Under the 
Doctrine Necessaries 


by Alan P. Woodruff and Arthur H. Lester 


he common law “doctrine of 

necessaries” requires a hus- 

band to provide for his wife’s 

support and makes him li- 
able for the cost of necessary goods and 
services provided to her by third par- 
ties.! This doctrine did not, however, 
extend to holding a wife liable for the 
necessaries of her husband. Although 
the doctrine was historically narrow 
in scope and not frequently applied, 
changes in modern society and family 
relationships have renewed interest in 
the doctrine as a basis for collection 
claims. 

On one hand, wives are now active 
participants in every aspect of the 
economic life of the family. On the 
other hand, the increased use of an- 
tenuptial agreements and other 
contractual division of liabilities be- 
tween spouses has created legal 
relationships which are relevant to the 
application of the doctrine but which 
were never contemplated under the 
common law. While the doctrine of 
necessaries has been abandoned by 
virtually every court which has re- 
cently considered it,? the doctrine 
appears to be applicable in Florida. 


Actions based on the doctrine of 
necessaries may be brought against a 
husband to recover payment for any 
necessary goods and services rendered 
to his wife. However, today such ac- 
tions are most frequently brought by 
health care providers, especially hospi- 
tals. The national debate over health 
care access and costs; the tension which 
exists between the essential care re- 
quirements of the patient and the 
defensive medicine/malpractice liabil- 
ity concerns of the care provider; and 
the requirements imposed by state and 
federal law limiting a hospital’s ability 
to refuse patients who have no insur- 
ance or apparent ability to pay at all, 
contribute to conditions which are ripe 
for challenges to the doctrine. The 
changing landscape of the health care 
industry—both as a system of provid- 
ers and as a system of payors— 
presents many issues which future 
courts will have to consider in applying 
the doctrine of necessaries. 

This article examines the current 
status of the doctrine of necessaries as 
applied in Florida and identifies some 
of the issues which courts will be called 
upon to consider as defenses to claims 
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for payment brought by hospitals and 
other health care providers. 


Scope of the 
Doctrine of Necessaries 

In Shands Teaching Hospital and 
Clinics v. Smith, 497 So. 2d 644 (Fla. 
1986), the Florida Supreme Court con- 
sidered the constitutionality of the 
doctrine of necessaries and held that 
it is not rendered inapplicable merely 
because it does not support the corol- 
lary proposition that a wife is liable for 
the cost of necessaries provided to her 
husband. Although in Shands the court 
recognized that “it is an anachronism 
to hold the husband responsible for the 
necessaries of the wife without also 
holding the wife responsible for the 
necessaries of the husband,” the court 
concluded that this was an equal pro- 
tection issue which the petitioner 
(hospital) did not have standing to 
make? and which, in any event, should 
be resolved by the legislature rather 
than the courts. 


The equal protection question which 
the Supreme Court avoided in Shands 
was later considered by the Second 
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District Court of Appeal in Webb uv. 
Hillsborough County Hospital Author- 
ity, 521 So. 2d 199, 202 (Fla. 2d DCA 
1988). In Webb, the court concluded 
that holding a husband, but not a wife, 
liable for necessaries provided to the 
spouse did violate the equal protection 
clause of the U.S. Constitution. How- 
ever, rather than finding that the equal 
protection violation relieved a husband, 
the court concluded that equal protec- 
tion required that the doctrine be 
extended to permit actions against 
wives because “both husband and wife 
are responsible for necessaries pro- 
vided to each?” Clearly, according to 
the court, the gender-blind social poli- 
cies of the late 20th century apply to 
liabilities as well as benefits; and a 
marriage of equal parties means either 
may be held responsible for necessities 
supplied to the other. Although in 
Webb the court presented an extensive 
analysis of the husband’s equal protec- 
tion argument, the facts show this was 
a classic “doctrine of necessaries” case 
in which the hospital was seeking to 
hold the husband liable for services 
rendered to his wife. Therefore, the 
court’s equal protection analysis was 
essentially dicta. Nonetheless, in North 
Shore Medical Center, Inc. v. Angrand, 
527 So. 2d 246 (Fla. 3d DCA 1988), the 
Third District Court of Appeal, relying 
on Webb, held the wife liable for her 
husband’s medical bill. However, this 
decision was later vacated on proce- 
dural grounds and has no precedential 
value. 

In Halifax Hospital Medical Center 
v. Ryals, 526 So. 2d 1022 (Fla. 5th DCA 
1988), and later in Waite v. Leesburg 
Regional Medical Center, 582 So. 2d 
789 (Fla. 5th DCA 1991), rev. den., 592 


So. 2d (Fla. 1991), the Fifth District 
directly considered an equal protection 
challenge to the doctrine of necessaries 
but concluded that it was bound by 
Shands. In Heinemann uv. John F. 
Kennedy Memorial Hospital, 585 So. 
2d 1162 (Fla. 4th DCA 1991), the 
Fourth District also followed Shands 
and held that a wife who had not 
entered into an agreement which would 
obligate her for her husband’s medical 
expenses was not subject to action by 
the hospital under the doctrine of ne- 
cessaries. Thus, in all Florida districts 
other than the Second, the common law 
rule still applies. 


Common Law Exceptions 

Common law describes at least three 
major circumstances under which a 
husband should not be held responsible 
for payment for necessaries provided 
to his wife, and at least one additional 
exception may be implied from statutes 
and caselaw. The doctrine of necessar- 
ies does not apply when: 

1) The husband and wife are living 
apart through no fault of the hus- 
band. 

2) The wife contracts for goods or 
services on her own credit alone and/or 
the creditor has provided services to 
the wife without relying on the hus- 
band’s credit. 

3) The wife is able to pay. 

4) The husband is unable to pay. 

¢ Wife Has Abandoned Husband 

Although “abandonment” has been 
characterized as an affirmative de- 
fense, it is an affirmative defense only 
in the strictest sense.? When this de- 
fense is asserted by the husband, the 
burden of proof shifts to the plaintiff 
to present proof that the separation 


was either by mutual consent! or was 
the result of the husband’s misconduct. 

As a general principle, any act which 
severs the common law duty of support 
also severs the husband’s obligation to 
pay for goods and services for which 
he would otherwise be liable.!! Under 
the common law, a wife’s abandonment 
of her husband, through no fault of the 
husband, was sufficient te sever the 
husband’s duty of support.!2 However, 
in at least one Florida case, Beers v. 
Public Health Trust of Dade County, 
Inc., 468 So. 2d 995 (Fla. 3d DCA 
1985), the court held that abandon- 
ment alone is not a complete defense. 
In Beers, the court noted that F.S. 
§61.10 provides a method for giving 
notice of termination of spousal sup- 
port obligations and held that a 
husband who fails to provide notice as 
instructed by the statute cannot avoid 
liability on the grounds of mere aban- 
donment. However, this reasoning is 
contrary to the prevailing view that a 
“husband is not required to give notice 
te the public [of his wife’s abandon- 
ment] to save himself from liability.”!5 
Furthermore, the rationale stated in 
Beers suggests that a determination of 
whether there has been abandonment 
by the wife is dependent on the hus- 
band’s independent act of availing 
himself of the benefits of §61.10 rather 
than being based on an examination 
of the surrounding facts. The reasoning 
in Beers is also contrary to the simple 
“causation” test espoused by the Second 
District Court in Holiday Hospital As- 
sociation v. Schwartz, 166 So. 2d 493 
(Fla. 2d DCA 1964), in which it stated 
“[w]hether the separation is caused by 
the fault of the husband or of the wife 
is the decisive test in determining the 
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liability of the former for necessaries 
furnished to the wife while living apart 
from her husband.”!4 

The Beers standard requiring notice 
creates the additional problem of deter- 
mining when the husband’s liability is 
cut off. Courts have not provided gui- 
dance on this point and the issues 
remain to be decided. For instance, 
does the mere filing of a petition for 
dissolution of marriage or for termina- 
tion of spousal liability establish the 
“cut off” date and time, or must a final 
judgment be entered for liability to be 
severed? If it is the former, husbands 
will be encouraged to sprint to the 
courthouse at the first sign of trouble; 
if it is the latter, the date on which 
liability is severed will be predicated 
entirely on the scheduling of judicial 
proceedings. Neither of these conse- 
quences promotes good public policy. 
Other issues such as whether the care 
provider must receive actual or con- 
structive notice also cloud this area 
and require clarification by the courts. 

The Beers standard is further flawed 
because it appears to impose a condi- 
tion which is both necessary and 
sufficient to terminate the husband’s 
liability. Beers appears to allow a hus- 
band to avoid liability by mere 
compliance with statutory formalities 
without a showing of facts demon- 
strating actual separation under 
circumstances that should justify sev- 
erance of support obligations. There is 
no minimum separation time require- 
ment, no requirement that liability 
“reattaches” in the event of reconcili- 
ation, and no protection for the provider 
against fraudulent notice or fraudulent 
separation. 

Finally, the argument adopted in 
Beers appears to frustrate the public 
policy of preserving marriages wher- 
ever reasonable and possible. Requiring 
a deserted husband to pursue legal 
action to avoid contingent liabilities 
incurred during a period of separation 
may add fuel to an already inflamed 
relationship and unnecessarily dimin- 
ish the likelihood of reconciliation. 

¢ Services Rendered Based on Wife’s 
Credit Alone'® 

“If credit for necessaries, goods or 
services furnished the wife is extended 
exclusively to her, her husband ordi- 
narily is not liable for them . . . where 
she has not disclosed any intent to 
purchase on his credit, and the seller 
has no intent to give credit to anyone 


other than the wife.”!® Thus, the provi- 
sion of goods and services to a wife 
based solely on her own credit and 
financial status does not obligate the 
husband—even if the husband and 
wife are living together. 

This exception to the doctrine of 
necessaries has not been abrogated in 
Florida. In Runkel v. Southeast Palm 
Beach Hospital District, 453 So. 2d 939 
(Fla. 4th DCA 1984), the court held 
that a hospital could not, under the 
doctrine of necessaries, obtain pay- 
ment from the husband for services 
provided to his wife, who was sepa- 
rated from the husband at the time the 
services were provided, was self- 
employed, had obtained services in her 
maiden name, and who had alleged 
that she was responsible for her own 
bills. The court reasoned that recovery 
from the husband was not appropriate 
because neither the wife nor the credi- 
tor intended to rely on the credit of 
anyone other than the wife. 

From this it follows that a care 
provider seeking to recover from a 
husband must show that the services 
were provided to the wife at least 


partly in reliance on the husband’s 
credit and not the wife’s credit alone.!” 
Evidence tending to show that neces- 
saries were provided on the basis of the 
wife’s credit alone includes a showing 
that the husband and wife were living 
apart at the time services were ren- 
dered!® or that bills for services were 
rendered in her name alone.!9 Although 
no Florida case specifically addresses 
the question of partial reliance on the 
husband’s credit, it is inevitable that 
such a case will arise. 

Until recently most private hospitals 
would not admit a patient unless the 
patient showed proof of insurance. How- 
ever, if a care provider looks only to the 
patient’s insurance as a condition for 
rendering services, is there any reason 
why, in equity, it should later be ai- 
lowed to claim reliance on the husband’s 
general ability to pay as the basis of its 
claim against him for any amount not 
paid by the insurance? 

Even when the health care provider 
apparently relies primarily on evidence 
of insurance, there are circumstances 
in which the hospital may nonetheless 
later seek recovery from the husband. 
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For instance, assume that the hus- 
band’s insurance plan requires a second 
opinion before services are rendered 
and the hospital, relying merely on the 
existence of insurance admits the wife, 
who has abandoned her husband, with- 
out obtaining verification of coverage. 
Should the husband be liable for the 
costs of treatment when the insurance 
carrier denies coverage because the 
conditions precedent to payment were 
not met? A more extreme case may 
arise when the hospital admits a wife 
who has abandoned her husband and 
the hospital relies only on the wife’s 
showing of apparent insurance cover- 
age when, in fact, the alleged insurance 
has lapsed. Should the husband be 
held responsible for the hospital’s fail- 
ure to verify coverage? Does the 
husband have a defense of comparative 
or contributory negligence? 

In neither of these cases can it be 
said that the hospital relied on the 
wife’s credit alone. However, it also 
cannot be said that the hospital relied 
on the husband’s credit. Should the 
husband be free of liability because the 
hospital assumed the risk of loss when 
it failed to determine that conditions 
precedent to coverage had been met or 
that the policy was in force and effect 
at the time? 

An additional dimension of this issue 
was recognized in Webb v. Hillsbor- 
ough County Hospital Authority, in 
which the court observed that “it would 
be unfair to accord the same status to 
a creditor who provides necessaries on 
the basis of an agreement with a spouse 
as to a creditor who has an agreement 
with both spouses.”2° A creditor who 
renders services based on a contract 
with only one spouse is clearly in a 
different legal position than a creditor 
who has entered into a contract with 
both parties. The doctrine of necessar- 
ies is an exception to this rule and 
treats a creditor of one spouse as if it 
were the creditor of both. However, it 
is not clear that this exception will be 
recognized in all courts. For instance, 
it is arguable whether a claim under 
the doctrine of necessaries would be 
recognized if filed in the bankruptcy of 
an abandoned husband.?! 

It is equally arguable how a claim 
brought under the doctrine of necessar- 
ies would fare against an defense based 
on an antenuptial agreement. Assume, 
for example, that the wife had affirma- 
tively waived rights to support. Since 


the doctrine of necessaries is, in es- 
sence, a claim based on a wife’s right 
to support which right is sued on 
derivatively by the creditor, does the 
wife’s waiver bar the claim by the 
creditor? 

The doctrine of necessaries also will 
undoubtedly be challenged in light of 
recent state and federal “anti-dump- 
ing” statutes22 enacted in response to 
hospital practices of accepting or turn- 
ing away laboring, unstable, or acutely 
ill patients based on their ability to pay 
or provide proof of insurance. These 
statutes prohibit the transfer of “finan- 
cially undesirable” patients if the 
facility to which they initially present 
has the ability to provide the needed 
medical care. In such cases, neither the 
wife nor husband may have offered 
assurance of payment, neither may 
have the ability to pay, and either or 
both may wish transfer to a facility 
that provides care at a lower cost. On 
the other hand, the provider is legally 
precluded from transferring the pa- 
tient, is not relying on any insurance 
or other assurance of payment, and 
may be providing the service under 
threat of statutory penalties to a pa- 
tient who objects. Who should pay for 
these necessaries? 

* Wife Is Able to Pay? 

The general rule is that a husband 
is liable for necessities even though his 
wife has separate property or inde- 
pendent means of supports.24 Thus, 
arguments that husbands cannot be 
held liable for obligations incurred by 
their wives by virtue of the provisions 
of married women’s acts”° have gener- 
ally failed.26 Nonetheless, some Florida 
decisions suggest that the position of 
a husband in Florida under the doc- 
trine of necessaries may be analogized 
to that of an involuntary guarantor 
who may be held liable only when the 
wife’s resources are insufficient to pay 
the debt incurred.27 

In Webb, although the court implied 
that it is not inherently inequitable to 
hold the husband liable when the serv- 
ice provider relied on the credit of the 
wife alone, it nonetheless suggested 
that recovery from the husband should 
be permitted only when the wife is un- 
able to pay. Specifically, in Webb the 
court stated a “showing that the spouse 
to whom necessaries were provided is 
unable to pay therefore shall be a 
condition precedent to the liability of 
the other spouse for necessaries.”28 
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Thus, Webb holds that the precondi- 
tion to imposing liability on the 
husband is whether the wife could pay, 
not whether she did pay. If this is the 
appropriate standard, it is not suffi- 
cient for the provider merely to allege 
that the wife did not pay for necessar- 
ies. To recover, a plaintiff must allege 
and show that the wife could not or 
cannot pay. 

A special problem arises when the 
wife to whom services were provided 
is deceased. Under the Webb standard, 
a plaintiff would apparently be re- 
quired to make an affirmative showing 
that a deceased wife left no estate 
before it can seek recovery from her 
husband. 

¢ Husband’s Inability to Pay 

Although the common law did not 
specifically recognize a husband’s in- 
ability to pay a debt as a condition or 
an exception to the doctrine of neces- 
saries, the doctrine’s history suggests 
that a demonstrated ability to pay is 
also a condition precedent to a judg- 
ment against the husband. The doctrine 
of necessaries is grounded in the same 
common law doctrines on which awards 
of temporary alimony are based, e.g., 
a husband’s obligation to provide for 
his wife’s support until that obligation 
is judicially terminated. It is well set- 
tled in the common law that the 
granting or withholding of temporary 
alimony is within the discretion of the 
court, and it must appear that the 
husband has the means to supply this 
necessity before the court will award 
it.29 To the extent that this analogy 
applies, the courts should not be faced 
with a “yes-no” determination of the 
husband’s liability under the doctrine 
of necessaries. Rather, the courts should 
be free to apply equitable principles 
and fashion a remedy based on the 
husband’s ability to pay. 


What Constitutes a 
“Necessary” Medical Service? 
Except under the new “anti-dump- 
ing” statutes, the wife/recipient of 
medical services, if competent, is pre- 
sumably able to represent her own 
interests with regard to at least some 
of the factors affecting the total charge 
for services.2° Thus, it would not be 
unreasonable to seek recovery from a 
wife for actual charges incurred. How- 
ever, a husband who has been 
abandoned and does not even know 


that medical services are being ren- 
dered is not equally able to look out for 
his own interests. He is simply pre- 
sented with a statement of account 
after the fact and payment is de- 
manded. Unless the law provides a 
mechanism for him to challenge unrea- 
sonable charges, he is left defenseless. 
It is inevitable that the courts will be 
asked to inquire into the “necessary” 
nature of the services and to deter- 
mine: 

1) What services are deemed to be 
“necessary” within the doctrine of ne- 
cessaries? 

2) What is the proper measure of the 
husband’s (or wife’s) liability for serv- 
ices rendered to his or her spouse? 

In the past, there was little argu- 
ment that medical services rendered 
in a life-threatening situation would 
constitute a “necessary.” At the other 
extreme, there is probably little argu- 
ment that purely elective treatment, 
such as cosmetic surgery, does not 
constitute a necessary expense?! (un- 
less needed to maintain a livelihood). 
However, in the current social and 
political climate, even such presump- 
tions are subject to question. 

We are now seeing massive growth 
in systems of “managed health care.” 
These programs almost universally in- 
clude some form of second opinion or 
care plan review performed by a person 
or entity other than the patient’s at- 
tending physician. This review may 
result in the prescription of a different 
form of treatment (e.g., medication in- 
stead of surgery) or treatment in a 
different environment (e.g., treatment 
on an outpatient basis instead of hospi- 
talization) or limitations in the duration 
of treatment. The implementation of 
systems of managed care clearly dem- 
onstrates that there is a divergence of 
views within the health care industry 
itself about what constitutes necessary 
and appropriate care. Consequently, 
judicial inquiry into the necessary na- 
ture of a service should not be controlled 
solely by the determination of the care 
provider who brings the case to court. 
In fact, it would probably not be appro- 
priate for the court to adopt a 
presumption in favor of the provider. 
Rather, the provider should be re- 
quired to prove the necessity of the 
services provided. 

Even the necessity of providing care 
in life-threatening situations is no 
longer unquestionable. When no hope 


for recovery exists or when there is a 
valid “living will” or “do not resusci- 
tate” order in effect, heroic and 
expensive treatment may be unjusti- 
fied and unwanted; and the care 
provider may have no right to payment 
for services rendered. 

In some instances, the necessity of 
services could be determined by judi- 
cial notice or a showing of “reasonable 
and normal behavior.” In other in- 
stances the court will have to consider 
evidence and expert opinion regarding 
the necessity of the services provided. 
When a claim is defended on the basis 
that, for instance, excessive tests were 
performed, the courts cannot limit their 
inquiry into customary practices in the 
community because such a standard 
may only reflect a community standard 
of defensive medicine. Rather, the court 
must conduct an independent inquiry 
into whether services were medically 
necessary. 

Even a finding that a particular 
practice or service is medically neces- 
sary does not resolve all relevant issues 
because it may not reflect the appropri- 
ate standard of the patient family. It 


may be argued that a determination 
of what constitutes necessary treat- 
ment depends, at least in part, on the 
economic status and personal beliefs 
of the patient and patient family. For 
example: 

1) Should the sharecropper in a one- 
doctor town a hundred miles from 
nowhere be liable for the full cost 
incurred when his wife, who had aban- 
doned him, is injured and treated while 
in New York City? 

2) Should a service which is not even 
available in one location be deemed a 
“necessary” merely because it is ren- 
dered when the spouse happens to be 
in a place where the service is readily 
available and commonly provided? 

3) Should a Christian Scientist hus- 
band be held liable for all expenses 
incurred by his non-Christian Scien- 
tist, hypochondriac wife who runs to 
the doctor on the slightest symptom 
after she has deserted her husband? 

4) At what point does a husband 
become liable for the costs of tests 
which are not clearly medically neces- 
sary to the welfare of the patient but 
which are ordered for the sole purposes 
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of avoiding a potential malpractice 
claim? 

These and other similar questions 
will undoubtedly soon confront the 
courts. 


Proper Measure of Liability 

There is little question that some 
charges made for hospital care bear 
little relationship to the actual cost of 
the care provided. To the extent that 
hospitals are compelled to provide serv- 
ices under public programs, such as 
Medicare and Medicaid, and “anti- 
dumping” statutes, and thereby incur 
costs which they may never recover, 
they must engage in cost-shifting. This 
results in an increase, above the actual 
cost of services, in the amount charged 
to those who pay. In other instances 
hospital costs may be shifted to full- 
pay patients merely to compensate for 
inefficiencies in hospital management 
or unrealistically low or delayed insur- 
ance reimbursements. 

In doctrine of necessaries cases, the 
courts will undoubtedly soon be called 
upon to consider the costs actually 
incurred by the provider (as opposed 
to the amount charged) for a service 
which is otherwise inarguably neces- 
sary. Among the most obvious of these 
questions are: 

1) Should the husband be liable for 
the cost of a brand name drug when a 
bioequivalent and less-costly generic 
drug is available?32 

2) Should the cost of a “necessary” 
hospital day be based on the rate 
charged to a private-pay patient, the 
reduced rate applied to Medicare or 
Medicaid patients, or the rate the hos- 
pital agrees to accept from insurance 
companies? 

3) Is a physician entitled to recover 
the full amount of the physician’s nor- 
mal charge, the amount deemed to be 
usual and customary in the commu- 
nity, or the amount paid by Medicaid, 
etc.? 

4) How much profit should be al- 
lowed in a recovery under the doctrine 
of necessaries? 

Finally, in determining the amount 
due from the husband the court must 
consider the equities of requiring the 
husband to pay whatever the provider 
charges when the same provider 
charges others less for the same prod- 
uct or service. It is well recognized that 
many care providers enter into agree- 
ments with third party payers, such 
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as insurance companies, to accept, as 
full payment, an amount less then the 
care provider’s standard rates. By vir- 
tue of their enormous bargaining power 
or, in the case of government pro- 
grams, statutory authority, these third 
party payors can negotiate or fix spe- 
cial prices. Is equity served by allowing 
the provider to recover the standard 
rate from the husband of an uninsured 
patient under the doctrine of necessar- 
ies? 

This is part of the problem to be 
solved by application of the new “Re- 
source Based Relative Value System.”23 
It is hoped that health care providers 
will be able to provide bills based, in 
part, on costs. Until this is in full force 
and effect, it is anticipated that dis- 
putes over the value of necessaries will 
continue. 


Conclusion 

The scope of the doctrine of necessar- 
ies, once clearly established under the 
common law, is being eroded by chal- 
lenges to its constitutionality by 
arguments based on the equities of 
health care provider billing practices 
and by patient acquisition practices 
now controlled by statute. Although 
defenses based on the “necessity” of the 
services provided and the appropriate 
charges for services have not been 
addressed in any published opinions, 
judicial inquiry into these aspects of a 
claim is clearly relevant when it is 
based on the doctrine of necessaries. 
As the economic structure of the family 
changes and women are accorded the 
full economic and political rights to 
which they are entitled, the doctrine of 
necessaries may itself become mainly 
a matter of historical interest. In the 
meantime, however, with the growing 
disparity between the actual cost of 
providing necessary medical services 
and the charges made for certain serv- 
ices, and the growing intervention of 
third parties into the provider-patient 
relationship, the scope of the doctrine 
will be increasingly tested and the 
courts will be further called upon to set 
its boundaries. 
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Discovery Nontestifying 
Environmental Consultant’s 
Documents 


ust a glance at the Environ- 

mental Protection Agency’s 

definition of “hazardous 

waste”! is enough to convince 
all but the most chemically inclined 
that an environmental expert’s assis- 
tance is a prerequisite to the practice 
of environmental law. Yet environ- 
mental consultants tend to create and 
retain documents. Consequently, envi- 
ronmental lawyers worry whether docu- 
ments prepared by their environmental 
consultants will be discoverable in liti- 
gation. This article addresses the 
protections from discovery afforded to 
documents produced by nontestifying 
environmental consultants concerning 
the investigation of contamination at 
specific sites. The article discusses three 
1992 cases outlining the parameters 
of discovery protections for these mate- 
rials, and concludes by proposing ap- 
proaches to help protect from discovery 


by Paul J. Schwiep 


an environmental consultant’s docu- 
ments. 


The Problem 

A manufacturing enterprise, fearing 
potential contamination exists on a 
parcel of real property it owns, contacts 
its lawyer. Together, lawyer and client 
retain an environmental consultant to 
investigate. The lawyer asks the con- 
sultant to conduct a preliminary as- 
sessment of the extent of the problem, 
if any, and determine the source of any 
contamination discovered. The lawyer 
and client are optimists and feel any 
contamination must have been caused 
by the site’s former owners. The lawyer 
does not discuss with the expert any 
general policies regarding document 
creation or retention. 

The environmental consultant visits 
the site, installs monitoring wells, and 
advances soil borings. The consultant 
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records the data and retains the sam- 
ples. Further, the consultant inter- 
views current site workers and takes 
notes during the interviews. Once the 
initial investigation is concluded, the 
consultant writes a report to the law- 
yer and client, “Manufacturing 
Enterprise Site Assessment, Prepared 
for Lawyer and Client.” The written 
report concludes the site is heavily 
contaminated. The report states that 
the contamination was caused “50 per- 
cent” by the activities of the former site 
owner, but “50 percent” by current 
manufacturing activities on the site. 
Perhaps nowhere else in the practice 
of law does the time-worn principle 
that an “ounce of prevention is worth 
a pound of cure” apply more forcefully 
than in the practice of environmental 
law. It is a rule that both environ- 
mental lawyers and their clients must 
live to survive. The principle equally 
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applies to the relationship between an 
environmental lawyer, client, and ex- 
pert consultant. As will be seen, with 
some planning, the lawyer and client 
probably could have avoided receiving 
a written report from their own expert 
concluding that the manufacturing en- 
terprise is 50 percent responsible for 
the site contamination. The report, if 
discovered by the former site owners 
in litigation brought by the manufac- 
turing enterprise to recover cleanup 
costs, will be difficult to dismiss even 
if its “50/50” assessment is wrong. 
Investigation of a contaminated site is 
an iterative process. Often, the expert, 
lawyer, and possibly professional in- 
vestigators must reconstruct a long 
history of varied site uses. Initial as- 
sessments regarding the causes, ex- 
tent, and nature of contamination are 
not uncommonly wrong. Nonetheless, 
once committed to writing, those initial 
and adverse assessments will work 
persuasively against the client. Thus, 
the issue becomes whether the report, 
witness interview notes, and soil and 
groundwater samples can be protected 
from discovery in subsequent litigation 
against the former site owners. 


Work-Product Protection 
Although scant caselaw addresses 
the protections available to the work 
of environmental consultants, three re- 
cent cases shed light on the issues. 
First, in Bituminous Casualty Corp. v. 
Tonka Corp., 140 F.R.D. 381 (D. Minn. 
1992), the court addressed the dis- 
coverability of preliminary reports, un- 
derlying data, and other materials 
prepared by defendant Tonka Corp’s 
environmental consultant, Barr Engi- 
neering. In 1981, Tonka suspected haz- 
ardous materials contaminated a site 
it owned. Pursuant to CERCLA,? Tonka 
notified the EPA of the potential prob- 
lem. Thereafter, Tonka retained Barr, 
which commenced preliminary site in- 
vestigations. Between 1982 and 1984, 
no hazardous materials were detected 
at the site. In 1985, however, hazard- 
ous substances were discovered. On 
February 5, 1985, the Minnesota Pollu- 
tion Control Agency (MPCA) served 
Tonka with a “request for an initial 
investigation.” The request instructed 
Tonka to prepare a site assessment. 
Pursuant to the request, Tonka’s coun- 
sel instructed Barr to prepare the 
assessment. In the process, Barr sub- 
mitted to Tonka draft reports. Barr 


also retained all underlying data col- 
lected, even though not all the data 
was included in the eventual assess- 
ment submitted to the MPCA. 

In subsequent litigation with Tonka’s 
insurers, the insurers sought the pro- 
duction of all Barr’s documents, includ- 
ing the draft site assessments and 
underlying data. Tonka refused to pro- 
duce the documents, arguing that all 
this material was protected work prod- 
uct. 

The court began its analysis by 
rejecting the insurers’ argument that 
because the consultant’s reports were 
not prepared in anticipation of litiga- 
tion with the insurers, no work-product 
protection could apply. Applying Fed- 
eral Rule of Civil Procedure 26(b)(3),3 
the court held that “the work product 
doctrine extends to documents pre- 
pared in anticipation of or for previous 
litigation, regardless of whether the 
previous litigation was related or unre- 
lated to the case in which discovery 
was sought.”4 The court then adopted 
Wright and Miller’s definition of work 
product as any document “prepared or 
obtained because of the prospect of 
litigation.” The court stated that under 
Rule 26(b)(3) work product is not sub- 
ject to production in litigation unless 
the parties seeking the document can 
show a substantial need for the docu- 
ment and an inability to obtain feasi- 
bly the document otherwise.® 

The insurers maintained that Barr’s 
draft reports and underlying data were, 
by their nature, not documents pre- 
pared for litigation, as they were pre- 

pared to facilitate the remediation of 
the on-site pollution. The insurers cited 
the court to an unpublished decision 
of a California state court finding that 
“it stands the whole situation on its 
head to say the dominant purpose of 
the investigation was to advise... 
counsel in respect to claims which were 
or might be made against [the client].”6 
The insurers asserted that as Barr was 
working with Tonka to assess and 
remediate on-site contamination, Barr 
was not working in connection with 
anticipated litigation. 

The court did not agree. Instead, the 
court adopted a work-product approach 
that focused on the relationship and 
level of involvement of the agency with 
the respondent. The court concluded 
that any document created by Barr 
after the MPCA issued its February 5, 
1985, request was probably created in 


anticipation of litigation with the 
agency. The court recognized that the 
preliminary drafts of documents and 
the underlying data “are the fruits of 
counsel’s investigative efforts” created 
in anticipation of litigation with the 
agency. But the court denied work- 
product protection to any document 
created before the MPCA’s request, 
including documents Barr prepared af- 
ter Tonka notified the EPA of the 
potential existence of contamination 
on-site. These documents, the court 
held, were not work product because 
“the prospect of litigation was too re- 
mote to ... conclude that the docu- 
ments . . . were prepared or obtained 
because of the prospect for litigation.”” 

Superficially inconsistent with Bitu- 
minous Casualty is the decision of the 
Colorado federal district court in Metro 
Wastewater Reclamation Dist. v. 
Continental Casualty Co., 142 F.R.D. 
471 (D. Colo. 1992). There, the court 
denied work-product protection to docu- 
ments created by a consultant after the 
client entered into a consent order with 
the EPA. In Metro Wastewater, the 
Metro Wastewater Reclamation Dis- 
trict sought to protect from discovery 
an environmental consultant’s reports 
prepared in connection with drafting a 
remedial investigation/feasibility study 
(RI/FS) for the EPA. Like Bituminous 
Casualty, the Metro Wastewater case 
itself arose in the context of litigation 
between Metro and its insurers to 
establish coverage for the costs of the 
site cleanup. Metro, after having been 
notified by the EPA of its status as a 
Potentially Responsible Party (PRP), 
joined a coalition of PRP’s, which to- 
gether entered into an administrative 
order on consent with the EPA. Under 
the EPA consent order, the PRP coali- 
tion was to prepare an RI/FS for the 
site. All coalition members denied re- 
sponsibility for the site contamination 
and agreed to the administrative order 
solely for the purpose of completing the 
RI/FS.8 Each PRP’s right to litigate 
liability was reserved. In connection 
with preparing the RI/FS, Metro’s own 
environmental consultant produced 
documents for Metro that Metro sought 
to protect from discovery. 

In denying work-product protection, 
the court first explained that any docu- 
ment generated “in anticipation of an 
identifiable prospect of litigation” is 
work product, protected from discovery 
absent a showing of substantial need 


litigation.”!! 


Standing alone, this “settled dis- 
pute” justification for denying work- 
product protection to documents cre- 
ated by Metro’s environmental consult- 
ant is unsatisfactory because the PRP 
coalition in Metro Wastewater had not 
reached a final resolution of liability 
with the EPA. Rather, the PRP coali- 
tion only entered into the consent order 


and inability to otherwise obtain the 
document.? The burden of establishing 
that a document is work product is 
upon the party opposing production.!° 

The court refused to grant work- 
product protection to any document 
created by Metro’s environmental con- 
sultant prior to the commencement 
with the EPA proceedings. In addition, 
with respect to documents generated 
after the EPA consent order was en- 
tered, the court found that because of 
the settlement those documents were 
also not created in anticipation of liti- 
gation: “Once a settlement was reached 
with the EPA, activities undertaken 
to comply with the settlement terms 
did not relate to existing or anticipated 
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for the purpose of preparing the RI/FS. 
In other words, there existed in Metro 
Wastewater the possibility that once 
the RI/FS was completed—the sole pur- 
pose of the PRP coalition’s “peace 
accord” with the EPA—the litigation 
could spring to life. Thus, perhaps the 
truly critical point in the Metro Waste- 
water court’s analysis is the court’s 
comment that the documents at issue 
“appear to concern work being done to 
implement and comply with the con- 
sent order.”!2 The documents did not, 
for example, reveal the consultant’s 
analysis of possible theories of defense 
in the EPA action, or theories of attack 
vis-a-vis other PRP’s, once the RI/FS 
was completed and the litigation re- 
vived. As the documents involved only 
background to the preparation of the 
RI/FS, which was work required by the 
consent order, the court’s conclusion 
that the work was not prepared with 
a view toward litigating either against 
the EPA or the other PRP’s is probably 
well founded. 

A final 1992 case regarding the ap- 
plication of the work-product doctrine 
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to documents of environmental con- 
sultants is Chemcentral/Grand Rap- 
ids Corp. v. United States Environ- 
mental Protection Agency, No. 91-C- 
4380, 1992 WL 281322 (N.D. Ill. Octo- 
ber 6, 1992). In Chemcentral, the EPA 
successfully raised a work-product privi- 
lege for reports and other documents 
created by the EPA and its outside 
consultants related to the selection of 
the remediation plan for a Superfund 
site. Chemcentral operated a site in 
Michigan listed on CERCLA’s national 
priorities list. In 1986, Chemcentral 
received a notice from the EPA of its 
status as a PRP with respect to the 
site. Thereafter, Chemcentral entered 
into a consent order with the EPA that 
required it to prepare an RI/FS for the 
site. Meanwhile, the EPA and its con- 
sultants prepared their own remedia- 
tion plan for Chemcentral’s site, as 
well as other sites in Michigan. The 
documents related to the EPA remedial 
plans were generated in the context of 
considering specific sites and particu- 
lar PRP’s, including Chemcentral. Like 
the insurers in Metro Wastewater, Chem- 
central argued that the EPA’s docu- 
ments regarding remedial plan se- 
lection were not created to aid in litiga- 
tion, but were created to establish 
appropriate remedial action. 

The court rejected Chemcentral’s ar- 
gument and granted work-product pro- 
tection to the EPA documents. The 
court found that in order to be entitled 
to work-product immunity, “the pri- 
mary motivating purpose behind the 
creation of a document or investigative 
report must be to aid in possible future 
litigation.”!5 That some litigation even- 
tually ensues, the court recognized, 
“does not necessarily mean that re- 
lated materials ... are protected by 
the work product doctrine.” Id. 

The court found that the EPA docu: 
ments were protected because at the 
time the documents were generated, 
the EPA “was not just collecting back- 
ground information, but had focused 
its attention on specific entities it be- 
lieved may have violated the statute it 
was charged with enforcing.” As a 
result, the agency was contemplating 
litigation against identified PRP’s. The 
court noted that the documents “dis- 
cuss[ed] issues specific to the remedial 
plans prepared for and the PRP’s iden- 
tified with respect to each of the 
Michigan sites.”!'4 Because the EPA 
had targeted specific PRP’s at specific 
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sites when the documents were cre- 
ated, litigation was anticipated. 


The Emerging 
Work-Product Rule 

The rule that is emerging is what 
might be considered a “target” ap- 
proach to the application of work- 
product immunity to documents of en- 
vironmental consultants. In other 
words, Bituminous Casualty and Chem- 
central both support the notion that 
once a governmental agency targets 
an entity for enforcement action, docu- 
ments created by either the agency or 
by the entity will probably be deemed 
prepared in anticipation of litigation. 
Similarly, when a private entity trains 
its sights on another entity that may 
be liable for cleanup costs, a court can 
likely be persuaded that the documents 
of an environmental consultant cre- 
ated thereafter were prompted by an- 
ticipated litigation. A private party in 
this situation can argue, as the EPA 
did successfully in Chemcentral, that 
“it was not just collecting background 
information, but had focused its inten- 
tion on specific entities it believed may 
[be liable for cleanup costs].”!5 It will 
be difficult, however, to convince a 
court that documents created before 
either targeting another entity or be- 
ing targeted were prepared in anticipa- 
tion of litigation, as the prospect of 
litigation may be deemed too remote. 

The danger in this approach lies in 
the fact that often, after contamination 
on a site is detected, responsible clients 
devote time and attention not to pre- 
paring for litigation, but to collecting 
data and assessing the extent and risks 
associated with the contamination. 
Clients and counsel hire consultants 
to tell them what the specific problem 
is, how bad it is, what the risks associ- 
ated with it are, what it will cost to fix 
and, probably, how it got there. The 
environmental lawyer will also want 
to know what other parties may be 
responsible for the contamination. Un- 
der the developing work-product ap- 
proach, documents created during the 
data collection phase of an investi- 
gation may not be work product. Once 
the focus moves from mere data collec- 
tion to probing theories of responsibil- 
ity against specific entities, then courts 
are willing to reach the conclusion that 
an environmental consultant’s docu- 
ments were prompted by the prospect 
of litigation. 
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There are three caveats to the above 
that are important to bear in mind. 
First, the analysis does not apply to 
an environmental consultant desig- 
nated as an expert to testify at trial. 
Once an expert is designated as a trial 
witness, all bets are off. Courts have 
held that “absent an extraordinary 
showing of unfairness that goes well 
beyond the interests generally pro- 
tected by the work product doctrine, 
written and oral communications... 
to an expert that are related to matters 
about which the expert will offer testi- 
mony are discoverable. . . Accor- 
dingly, “the best rule to assume is that 
everything given or told to an expert 
witness may be discoverable.”!” If a 
nontestifying environmental consult- 
ant authors a work-product report con- 
cluding that a client is responsible for 


contamination on a site it owns, the 
attorney will probably not want to 
provide that report or discuss it with 
the testifying environmental expert, 
as doing so will subject the report to 
discovery.!8 

Second, flowing from the work- 
product rule is the conclusion that even 
when a prospect of litigation exists, 
“there is no work product immunity for 
documents prepared in the regular 
course of business rather than for pur- 
poses of litigation”! Many corpora- 
tions have adopted environmental audit 
compliance programs that produce rou- 
tine reports. Because the impetus for 
preparing these reports is not the pros- 
pect of identified litigation, these 
reports are normally not work product. 
Indeed, audit reports have been used 
as evidence to support criminal prose- 
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cutions under environmental laws.?° 

Third, the work-product immunity 
provided by the Florida and federal 
civil rules is only a qualified protec- 
tion.2! A party requesting work prod- 
uct may obtain it upon a showing that 
“the party seeking discovery has substan- 
tial need of the materials . . . [and] is 
unable without undue hardship to ob- 
tain the substantial equivalent . . . by 
other means.” Rule 26(b)(3). There are 
cases that hold production of test re- 
sults should be required if the test 
cannot be duplicated.22 Environmental 
testing, including groundwater and soil 
sample data, may therefore be discov- 
erable even though it is work product, 
if the test data cannot be duplicated. 
This can be a problem when, for exam- 
ple, the site characteristics have been 
altered in a way that prohibits mean- 
ingful retesting.2% 


The Attorney-Client Privilege 
and Environmental Consultants 

In Bituminous Casualty, Tonka also 
argued that the draft reports prepared 
by its environmental consultants should 
be immune from production on the 
ground that they revealed attorney- 
client communications. The court was 
prepared to protect the consultant’s 
reports from production if Tonka could 
show the draft reports “contained con- 
fidential communications made to se- 
cure legal advice.”24 

Ultimately, the court in Bituminous 
Casualty held that Tonka waived the 
attorney-client privilege with respect 
to memoranda prepared by Tonka’s 
counsel that were copied on the envi- 
ronmental consultant. The court found 
that the attorney-client privilege was 
lost when Tonka’s counsel copied its 
memoranda to the consultants. In this 
regard, Bituminous Casualty sounds a 
warning that when communications 
are circulated among counsel, client, 
and consultant, the requisite “confi- 
dentiality” for attorney-client commu- 
nications may be deemed missing. 

While there is no Florida case di- 
rectly on point, other jurisdictions will 
extend the attorney-client privilege to 
communications among clients and ex- 
perts who serve as agents or “interpre- 
ters” for counsel.25 Some courts have 
held that when an expert’s participation 
is required to understand information 
necessary to render legal advice, com- 
munications among client, counsel, and 
the expert remain confidential attorney- 


i 

> 


client communications.26 This theory 
seems particularly apropos in the envi- 
ronmental law context. The complexity 
involved in environmental disputes re- 
quires that attorneys consult environ- 
mental experts in order to provide legal 
advice.27 

Nonetheless, while the theory that 
the expert’s assistance is necessary for 
meaningful attorney-client communi- 
cations has served to protect some 
communications, the first stop in the 
discovery protection analysis is the 
work-product issue. Bituminous Casu- 
alty illustrates this. The court categori- 
cally rejected the applicability of 
attorney-client privilege precisely be- 
cause the communications were dis- 
closed to the experts. However, the 
court was prepared to protect the ex- 
pert communications from discovery if 
prepared in anticipation of litigation. 


Protecting an Environmental 
Consultant’s Documents 
What can be done to increase the 
likelihood that documents created by 
environmental consultants investigat- 
ing contaminated property will be non- 
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discoverable? Three suggestions are 
appropriate. 

Perhaps the most obvious yet over- 
looked point is that document creation 
and retention can and should be dis- 
cussed with environmental consultants 
before retaining them. The attorney 
should determine the expert’s general 
practice with respect to documents, 
determining, for example, whether the 
expert routinely keeps drafts of re- 
ports. It is probably unethical to ask 
an expert to destroy drafts if the expert 
generally retains them.2® An expert 
can, however, be instructed to dispose 
of drafts and related notes if that is the 
expert’s practice.29 An expert with no 
routine practice can be advised not to 
retain drafts and miscellaneous notes, 
assuming no subpoena or request to 
produce has been served.®° The expert 
should be informed that anything kept 
in the expert’s files may be subject to 
discovery. The environmental consult- 
ant particularly should be advised that 
overstatement, speculation, and un- 
qualified conclusions should be avoided. 

Second, from the client’s perspective, 
the vitality of work-product objections 
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increase if an attorney participates in 
the process early. While the availabil- 
ity of work-product immunity techni- 
cally does not turn on the involvement 
of an attorney, historically courts are 
more likely to conclude documents were 
created by the prospect of litigation if 
an attorney is involved. The work- 
product rule is clear. Any document 
created “by or for” a party, or “by or for 
that party’s representative, including 
that party’s attorney” is protected, if 
created in anticipation of litigation. 
Fla. R. Civ. P. 1.280(b)(3). Neverthe- 
less, prudent parties who anticipate 
litigation retain lawyers. Because 
courts ascribe value to “the unique 
place of the attorney in the adversary 
system,” courts are simply more likely 
to give work-product protection to docu- 
ments created by or for an attorney.?! 

Also, while work-product protection 
is qualified for most documents pro- 
duced in preparing for litigation, docu- 
ments revealing an attorney’s 
“mental impressions, conclusions, opin- 
ions, or legal theories” are absolutely 
protected.°? To the extent that a law- 
yer’s involvement results in revealing 


| FILING & SEARCH 


SERVICES 


Telefax & Verbal Reports 
* No Subscription Fee 


Immediate Service 

“Fax-A-Copy” Services 
¢ Detailed Reports 

e Nationwide Service 

UCC Filing & Search Services, Inc. 
526 East Park Avenue, Suite 200 
Tallahassee, Florida 32301-2551 


(800) 822-5436 (904) 681-6528 
Fax order line (800) 424-7979 


THE FLORIDA BAR JOURNAL/DECEMBER 1993 


; 
Florida Corporate and | 


the attorney’s opinions or impressions, 
the document will be absolutely pro- 
tected.33 

Finally, lawyers do well to advise 
their environmental experts to stamp 
documents generated by the prospect 
of litigation as work product. Although 
stamping a document “work product” 
clearly does not make it so, courts are 
inclined to consider the fact as support- 
ing an inference that litigation was the 
impetus for creating the document.*4 
However, to avoid watering down the 
effect of marking documents “work prod- 
uct,” stamps cannot be used indiscrimi- 
nately; rather, experts should be in- 
structed to consider whether each 
document stamped in fact was created 
by the prospect of litigation. 


Conclusion 

In sum, because of the critical role 
an environmental consultant plays in 
assisting a lawyer and client to com- 
prehend and comply with complex en- 
vironmental regulations, particular 
care needs to be devoted to the expert’s 
documents. Although the rules are evolv- 
ing, an expert’s documents created dur- 
ing the investigation of potential 
contamination will be discoverable un- 
less it can be established that the 
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documents were created because the 
client had been targeted for enforce- 
ment action by an agency, or because 
the client had targeted a specific entity 
for contribution.O 
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CRIMINAL LAW 


The Continuing Evolution of 
Sentencing Guidelines in Florida 


n a 1987 viewpoint article in The 

Florida Bar Journal,'! I argued 

that the sentencing guidelines 

were at a critical juncture as a 
result of a groundswell of criticism 
that threatened to further undermine 
already flagging support for the use of 
structured sentencing. I urged a coop- 
erative effort in addressing the process 
of formulating and implementing sen- 
tencing policy, and suggested that 
rather than continuing to seek ways 
to avoid the mechanism put in place 
to reduce unwarranted disparity in 
sentencing that attention be focused 
on how to reform and improve the 
sentencing guidelines. Since the im- 
plementation of sentencing guidelines 
in 1983, attention had shifted from the 
original goal of eliminating unwar- 
ranted disparity to the need to impose 
more frequent and longer prison sen- 
tences. 

The perception that the sentencing 
guidelines were ineffectual to accom- 
plish the goal of imposing more 
frequent and longer prison sentences 
was far too pervasive to permit a 
reversal of the direction in which at- 
tempts to implement sentencing policy 
were proceeding. Legislation enacted 
in the next year resulted in the func- 
tional equivalent of an abolition of the 
sentencing guidelines as the primary 
means to implement criminal justice 
policy. Increased discretion, the abil- 
ity to sentence any convicted felon to 
state prison, and placing habitual of- 
fender sentences outside the sentenc- 
ing guidelines signaled an end to the 
possibility that the existing sentencing 
guidelines would be the primary tool 
for implementation of a sentencing 
policy that increasingly relied upon 
incarceration as the primary response 
to crime. 

While sentencing guidelines were be- 


The 1994 sentencing 
guidelines were 
designed to provide 
policymakers with a 
variety of means to 
make specific and 
measured 
adjustments 


by Leonard Holton 


ing portrayed as one of the major 
impediments to an effective response 
to crime, other processes were at work 
in the criminal justice system that 
served to illustrate the depth of the 
corrections crisis and would ultimately 
serve as an incentive for more com- 
prehensive reform. The ability of 
the criminal justice system to ensure 
that substantial portions of prison sen- 
tences be served was declining. Early 
release was becoming a visible concern 
for the public. Beginning in a 1987 
special session and continuing until 
the present, legislation was enacted to 
provide means to release sufficient num- 
bers of inmates to maintain lawful 
levels of prison populations.* Although 
this response to overcrowding was ne- 
cessary to compensate for the lack of 
adequate resources in the corrections 
system, it also had the effect of point- 
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ing up the continuing diminution of the 
certainty of punishment at a time when 
incarceration was being relied upon as 
the primary policy response to crime. 
Even though the incarceration rate 
was rising and restraints on the type 
and length of criminal sanctions were 
being reduced, the deterrent value of 
punishment continued to decline de- 
spite substantial additions to the ca- 
pacity of the state prison system.® 


The Process of Revision 

In 1991, the Florida Legislature be- 
gan to explore a different approach to 
the growing inability of felony sen- 
tences to reflect policy goals. Recogniz- 
ing the need for a more focused use of 
incarceration, the legislature ordered 
the Sentencing Guidelines Commis- 
sion to develop revised statewide sen- 
tencing guidelines that would em- 
phasize incarceration for violent and 
repeat offenders, and provide alterna- 
tives to incarceration for nonviolent 
offenders. Of equal importance was 
the directive the commission consider 
present and future state prison re- 
sources so available spaces for 
incarceration would be used to ensure 
incarceration of violent and repeat of- 
fenders. The commission responded by 
endorsing a new model for sentencing 
guidelines and recommended its adop- 
tion by the legislature.” The legislature 
debated the proposal but did not adopt 
the revised sentencing guidelines dur- 
ing the regular sessions held in 1992 
and 1993. In a special session held in 
May 1993, to address the continuing 
problems of prison overcrowding and 
early release, the legislature enacted 
legislation that brings revised guide- 
lines, based upon the recommendation 
of the Sentencing Guidelines Commis- 
sion, into effect on January 1, 1994.8 

As part of the 1991 legislation order- 
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ing the Sentencing Guidelines Com- 
mission to develop revised sentencing 
guidelines, the legislature directed the 
Economic and Demographic Research 
Division (EDR) of the Joint Legislative 
Management Committee to prepare al- 
ternative proposals for revised sentenc- 
ing guidelines and to submit them to 
the Senate Committee on Corrections, 
the Senate Committee on Criminal 
Justice, the House Committee on Cor- 
rections, the House Committee on 
Criminal Justice, and the Sentencing 
Guidelines Commission.9 

The report prepared by EDR re- 
viewed the existing sentencing 
guidelines and concluded the structure 
was fundamentally flawed and could 
not be repaired.!° The primary prob- 
lem was a design that did not provide 
sufficient flexibility to adapt to con- 
tinuously changing circumstances 
confronting Florida’s criminal justice 
system. This lack of flexibility led to 
the development of methods, such as 
mandatory minimum sentences and 
the placement of habitual offender sen- 
tences outside the sentencing guide- 
lines, to bypass the guidelines system 
for a growing number of offenders. 

Beyond the inability to respond to 
changing circumstances, the legisla- 
tive changes allowing increased discre- 
tion to sentence offenders to state 
prison, together with the increased 
availability of means to bypass the 
guidelines system altogether, had the 
effect of decreasing the ability of guide- 
lines sentencing to eliminate unwar- 
ranted disparity, undermining the pri- 
mary purpose for enacting sentencing 
guidelines. EDR recommended the ex- 
isting guidelines be replaced by a 
system that not only accomplishes cur- 
rent public policy goals but also is 
flexible enough to be adjusted to meet 
the evolving changes facing Florida’s 
criminal justice system.!! 

The Sentencing Guidelines Commis- 
sion adopted a model proposed by EDR 
and in a report to the Florida Legisla- 
ture and the Supreme Court of Florida 
filed on January 1, 1992, recommended 
revised sentencing guidelines designed 
to offer flexibility, adequately project 
the need for future resources, and en- 
sure the incarceration of violent and 
repeat offenders. !2 


Restoring the 
Certainty of Punishment 
The passage of Ch. 93-406 of the 


What is new is the 
attempt to couple 
any policy on the use 
of incarceration 
with a concomitant 
requirement that the 
impact of the policy 
on correctional 
resources be funded 


Laws of Florida represents much more 
than a revision of statewide sentencing 
guidelines. Although the 1994 sentenc- 
ing guidelines are a major component, 
the legislation represents a more- 
comprehensive approach to sentencing. 
Having recognized the futility of enact- 
ing laws to increase admissions and 
lengthen sentences while failing to pro- 
vide adequate resources for the correc- 
tional system to accommodate the sen- 
tences, the legislature has taken a 
two-pronged approach to restoring the 
certainty of punishment. The first prong 
is to make a more selective use of 
incarceration through the 1994 sen- 
tencing guidelines. The legislature’s 
stated intent is to ensure incarceration 
for violent criminal offenders and non- 
violent criminal offenders who commit 
repeated acts of criminal behavior and 
who have demonstrated an inability 
to comply with less restrictive penal- 
ties previously imposed for nonviolent 
criminal acts.!3 The adoption of a pol- 
icy that seeks to ensure that incarcera- 
tion be available for the most deserving 
criminal offenders is not, in and of 
itself, new. The question of who is most 
deserving will always be an issue in 
criminal justice policymaking. What is 
new is the attempt to couple any policy 
on the use of incarceration with a 
concomitant requirement that the im- 
pact of the policy on correctional re- 
sources be funded. The threat of incar- 
ceration for all convicted felons, while 
still an attractive political position, is 
not financially feasible and has been 
shown to undermine the ability of the 
criminal justice system to provide in- 
carceration for even the most deserving 
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convicted felons. 

An additional benefit of the shift to 
a more focused use of incarceration 
may result from increased attention to 
the need to develop effective nonincar- 
cerative sanctions for offenders who 
will less frequently be imprisoned. 
While the new legislation does not 
directly endorse nonincarcerative sanc- 
tions for identified offenses and offend- 
ers, it provides an increased potential 
for the development of sanctions other 
than total confinement. By eliminating 
the threat of incarceration for all con- 
victed felons, more attention can be 
placed upon the search for effective, 
nonincarcerative sanctions. 

The second prong of the new ap- 
proach is the commitment of the legis- 
lature to appropriate the necessary 
funding to actually construct and oper- 
ate the requisite, sited correctional 
facilities to accommodate requirements 
for space resulting from revision to the 
sentencing guidelines and other provi- 
sions of Ch. 93406.'4 Without this 
commitment, the selective use of incar- 
ceration could not be sustained as 
criminal justice policy in Florida. By 
providing the necessary resources to 
accommodate a more focused use of 
incarceration, the legislature hopes to 
restore the certainty of punishment 
and eliminate the ongoing reliance upon 
early release. 

To enforce the policy of ensuring 
incarceration of violent criminal offend- 
ers, the legislature has imposed a 
discipline upon itself that was lacking 
prior to the passage of Ch. 93-406. On 
or after January 1, 1994, any legisla- 
tion which creates a felony offense, 
enhances a misdemeanor offense to a 
felony, moves a felony from a lower 
severity ranking level to a higher sev- 
erity ranking level, or reclassifies an 
existing felony to a greater felony clas- 
sification must provide that such a 
change result in a net zero sum impact 
in the overall prison population unless 
the legislation contains a funding 
source sufficient in its base or rate to 
accommodate such a change.!5 This 
discipline is, however, not absolute. It 
may be bypassed if the new legislation 
contains a provision specifically 
abrogating the application of this re- 
quirement.!® Unless the legislature is 
willing to specifically abrogate the re- 
quirement of providing a sufficient ap- 
propriation with each piece of legis- 
lation that impacts the overall prison 
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population, adopting legislation with- 
out funding correctional resources will 
no longer be possible. 

This self-imposed discipline will ne- 
cessarily require the legislature to make 
critical choices regarding the use of 
finite correctional resources if efforts 
to restore certainty of punishment are 
to be successful. If history is any indi- 
cator, new appropriations will be forth- 
coming at a slower rate than new 
criminal legislation. To accommodate 
the conflicting political pressures to 
enact new criminal legislation while 
not increasing taxes, the legislature 
will have a new option made possible 
by the enactment of the 1994 sentenc- 
ing guidelines. The legislature can shift 
impact resulting from any new crimi- 
nal legislation by reducing the use of 
incarceration for existing crimes, thus 
resulting in a net zero sum impact. 
Policy-based limitations on the wide- 
spread use of incarceration, together 
with a self-imposed discipline that re- 
quires a pay-as-you-go approach will, 
if followed, prevent a further erosion 
of certainty of punishment precipitated 
by the need for early release and give 
the iegislature a renewed ability to 
effectively implement criminal justice 
policy. 

While the potential is present for a 
more effective implementation of crimi- 
nal justice policy, it should be recog- 
nized that sentencing policy and prac- 
tices are politically charged. There will 
almost certainly be attacks on the new 
approach to implementing criminal jus- 
tice policy. Opponents of the approach 
will accuse the legislature of devising 
new and inventive ways to avoid the 
responsibility to build prisons. Such 
an accusation is not well-founded. There 
is nothing inherent in the requirement 
that the legislature fund correctional 
facilities necessary to accommodate ex- 
isting or future sentencing practices 
that will prevent construction of new 
prison beds. To the contrary, this two- 
pronged approach offers an increased 
potential to garner public support for 
new revenue. By being able to more 
specifically identify offenders who will 
be incarcerated, estimate the length of 
their incarceration, and project the 
costs of that incarceration, the legisla- 
ture can provide a level of accountabil- 
ity now missing by giving the public a 
clear policy choice and an assurance 
that new revenues will be applied to 
enforce the public will. 


One of the major 
and accurate 
criticisms of the 
current sentencing 
guidelines is a lack 
of flexibility to 
respond to changes 
in criminal justice 
policy 


Rather than embarking upon open- 
ended construction that could drain 
limited public funds, the focused use 
of incarceration and the pay-as-you-go 
requirement ensures that policy-based 
choices on the use of incarceration will 
be capable of being effectively imple- 
mented. While there are no guarantees 
that criminal justice policymaking will 
be totally depoliticized, the two- 
pronged approach the legislature has 
chosen offers the potential for a higher 
level of rational debate. 


The 1994 
Sentencing Guidelines 

The structure of the 1994 sentencing 
guidelines will contribute to the suc- 
cessful implementation of criminal jus- 
tice policy in a variety of ways not 
possible under current sentencing guide- 
lines. One of the major and accurate 
criticisms of the current sentencing 
guidelines is a lack of flexibility to 
respond to changes in criminal justice 
policy. If the punishment for a certain 
crime is to be increased, the structure 
of the current guidelines will not allow 
the increase to apply only to the indi- 
vidual crime selected. Adjustments 
have to be made by increasing the 
weight assigned to the felony degree 
of the crime selected.!7 This results in 
increases for offenses not intended to 
be adjusted. In addition to being an 
inadvertent policy change, unneces- 
sary impact on finite correctional re- 
sources results. Beyond the unintended 
consequences, the cohesiveness of crimi- 
nal justice policy also suffers because 
there are no means available to com- 
pare the measure of increase in punish- 
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ment against existing policy choices for 
punishing other crimes. This lack of 
an ability to make direct comparisons 
allows for increases that are not capa- 
ble of being tied to a level or measure. 

To respond to the lack of flexibility 
and the absence of visible comparisons, 
the 1994 sentencing guidelines were 
designed to provide policymakers with 
a variety of means to make specific and 
measured adjustments. This is accom- 
plished through the use of offense sev- 
erity rankings as opposed to generic 
offense categories.!® By placing offenses 
at separate levels of severity, poli- 
cymakers are able to apply a common 
standard, perceived severity, as a meas- 
ure to group offenses and to determine 
sanctions. Instead of grouping offenses 
by generic category, as is the case 
under our current sentencing guide- 
lines, offenses are now compared on 
the basis of the harm caused by the 
criminal conduct and the culpability 
of the offender. Under this type of 
structure offenses are not segregated 
by broad, imprecise characteristics such 
as a generic type of offense or degree 
of felony, but by a prioritization based 
upon the severity of the crime. This 
allows for a more realistic appraisal of 
the appropriate sanction and the need 
to expend resources. 

Beyond initial placement of existing 
offenses, changes in public policy can 
be implemented directly under the 1994 
sentencing guidelines by moving indi- 
vidual offenses without causing an un- 
intentional ripple effect on other 
offenses. Choices on relocating specific 
offenses can be made by comparing 
them with other offenses at the other 
levels that reflect existing policy on the 
use of sanctions. This structure offers 
a rational and precise method to deter- 
mine the extent of adjustment by vir- 
tue of the ability to compare levels of 
severity and enhances the cohesive 
nature of the overall policy sought to 
be implemented. 

The focused use of incarceration and 
the cohesive implementation of policy 
is further enhanced by the ability to 
score prior convictions based upon the 
severity ranking of offenses. Under 
current sentencing guidelines the 
weight assigned to prior record is a 
function of the offense category in which 
the convictions are scored and can vary 
materially. By assigning a consistent 
score for prior convictions based upon 
the offense severity ranking, valuable 
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benefits result. The prior record score 
is a reflection of the perceived severity 
of the conduct underlying the earlier- 
obtained conviction rather than the 
sentencing schedule of the offense cate- 
gory. Critics of the current sentencing 
guidelines have noted that scoring mul- 
tiple counts of prior record, as well as 
additional offenses at conviction, re- 
sults in a discount based upon the use 
of a threshold level of points for the 
first count and declining levels of in- 
creases for counts in excess of one. The 
1994 sentencing guidelines will pro- 
vide a number of points that are consis- 
tent with the perceived severity of the 
prior conviction being scored and will 
assess an equal number of points for 
each count in excess of one.!9 


Conclusion 

Even though the 1994 sentencing 
guidelines and the requirement that 
correctional facilities be funded to en- 
sure the availability of incarceration 
are improvements over how sentencing 
policy is currently formulated and im- 
plemented, whether they will result in 
the effective implementation of crimi- 
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nal justice policy remains to be seen. 
The negative image of sentencing guide- 
lines and the need to provide adequate 
prison beds to respond to the changing 
circumstances confronting the criminal 
justice system, such as the prolifera- 
tion of violent crime, will place sub- 
stantial pressure on policymakers to 
resort to approaches pursued in the 
recent past. Opposition to changes in 
the practice and procedure in the crimi- 
nal courts also could provide an obsta- 
cle to effective implementation of the 
1994 sentencing guidelines. Perhaps 
the recognized urgency attending the 
need to restore certainty of punish- 
ment will cause policymakers and prac- 
titioners to take a broader view of the 
operation of the criminal justice sys- 
tem in Florida and recognize the need 
for both short- and long-term solutions. 
The Florida Legislature has chosen to 
pursue a different approach and has 
put in place the means to restore a 
level of balance to the often-perplexing 
search for solutions to the broad and 
complicated issue of punishing crime. 
If the efforts to restore certainty of 
punishment do not have a broad base 
of support, the changes enacted by Ch. 
93-406 will be less effective than they 
could be. While flexibility is a valuable 
tool, long-term solutions also will re- 
quire patience and support.4 
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LOCAL GOVERNMENT LAW 


When Is a “Private” Document 


ichard Roe described him- 

self to his interviewers. 

“Square, loner—not with 

crowd.”! If he could live his 
life over, he would “eat less fat, be 
instantly likeable and charming, and 
lose 20 pounds.” Mr. Roe trusted the 
interviewers and opened up to them, 
even giving unflattering opinions of his 
own son. After all, the lawyers for the 
interviewers had promised him confi- 
dentiality. 

The lawyers were wrong.” 

Every word and every document he 
shared with his interviewers—even his 
psychological tests—could potentially 
become public. It made no difference 
that Mr. Roe submitted the details of 
his life to the consulting firm along 
with a letter saying it was “absolutely 
essential” that the information be kept 
secret and that he could be fired from 
his current job if it became known he 
was interested in a new job.? 

Mr. Roe was being screened for a job 
as executive director of the Jackson- 
ville Electric Authority. In Florida, the 
documents generated by private firms 
doing business with a government 
agency sometimes, by law, become pub- 
lic records. The documents telling 
Richard Roe’s life story fell into that 
category. 

State agencies often contract for pri- 
vate sector businesses, charitable 
institutions, and individuals to act on 
their behalf. Private institutions often 
spend public tax dollars. There is no 
limit to the number of ways the govern- 
ment, in the business of governance, 
entangles itself with the private sector. 
Hence, the public sometimes has a 
right of access to documents in the 
hands of private sector actors when 
they perform services for the govern- 
ment or spend the government’s money. 

This article critically examines sev- 


a Public Record? 


An attorney 
representing a 
business 
contemplating a 
government contract 
should discern in 
advance whether 
any of the client’s 
records might 
become subject to 
mandatory public 
disclosure 
by Robert Rivas and 
J. Allison DeFoor II 


eral aspects of the law in Florida on 
the public’s right of access to the docu- 
ments of private sector actors pursu- 
ant to F.S. Ch. 119, the Florida Public 
Records Act. A surprisingly broad range 
of lawyers should familiarize them- 
selves with the subject. 

The legal advisors for the Jackson- 
ville Electric Authority and its private 
consultants, for instance, learned too 
late that Ch. 119 would force Byron, 
Harless, Schaffer, Reid and Associates, 
Inc., to publicly release many of its 
records on Richard Roe and other can- 
didates. A Florida attorney represent- 
ing a business enterprise contemplating 
a government contract should discern 
in advance whether any of the client’s 
records might become subject to man- 
datory public disclosure‘—to anyone 
who asks for them, regardless of iden- 
tity or motive.5 
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Overview of the 
Public Records Act 

Ch. 119 declares that “all state, 
county, and municipal records shall at 
all times be open for a personal inspec- 
tion by any person,’® creating a 
presumption in favor of disclosure.’ 
Every government record is subject to 
public inspection and copying® unless 
it is specifically exempt by statute. 
Statutory exemptions are narrowly con- 
strued.? Ch. 119 itself contains a 
handful of exemptions,!° but most ex- 
emptions are scattered throughout the 
Florida Statutes.!! 

Circuit courts may order the release 
of documents wrongly withheld.!2 Any 
public records case must be given 
scheduling priority over other cases 
before the court. A prevailing plaintiff 
is to receive costs and attorneys’ fees, 
even if the agency acted in good faith.1% 
Ch. 119 requires an agency, on denying 
a written public records demand, to 
identify the statutory exemption the 
agency is relying upon and explain why 
the agency thinks the file is covered 
by the cited exemption.!4 If some docu- 
ments are not exempt, the agency must 
produce those documents and cite a 
statutory exemption covering the oth- 
ers.15 

The question of whether a document 
is exempt from public disclosure arises 
only after a determination that the 
document is one of the “records” of an 
“agency” within the meaning of the 
Public Records Act.!§ “Public records” 
include “documents ... made or re- 
ceived pursuant to law or ordinance or 
in connection with the transaction of 
official business by any agency.”!7 An 
“agency” includes any unit of govern- 
ment at the state or local level “and 
any other public or private agency, 
person, partnership, corporation, or busi- 
ness entity acting on behalf of any 
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@ DEVELOPING AND 
GROWING CLIENT RELATIONSHIPS 
FOR THE 1990s 


NEW TEXT/WORKBOOK 
by RICHARD K. RODGERS 


With non-attorney providers of business services now 
beginning to enter the legal services sector, a great need 
exists for something beyond just books on tactical 
marketing activities to drive the current practice for solo 
attorney or mega-firm. 


Developed by a widely experienced marketing profes- 
sional, a consultant to global giants as well as small 
businesses and non-profit organizations, Dick Rodgers 
has compressed more than 35 years of insight and 
practical application across a host of industries into one 
carefully constructed and self-directing marketing ap- 
plication process for use in today’s rapidly changing 
legal sector. 


After a first front-to-back reading, the user can select the 
entry point in this modular text/workbook of greatest 
need or interest: strategic marketing planning ... prac- 
tice-area evaluation and planning ... cross-selling ... 
referral selling ... new-client targeting and contact ... 


external image-building ... and other areas critical to the 
client and revenue-generating process both strategically 
and tactically. 


No matter what your current position — managing 
partner, marketing partner, practice development direc- 
tor, marketing administrator or consultant, new associ- 
ate, or even law student — Marketing Legal Services 
provides a workable framework and process for increas- 
ing client satisfaction and revenue generation for the 
1990s! Solo practitioners and smaller firms will find it a 
lifesaver! Practice area group managers will find its 
information helpful for expanding awareness, trial, 
purchase, and repeat purchase among current and 
prospective new clients! 


This publication should be the cornerstone of every 
practice development thrust in the U.S. legal sector 
today! 


First Understandable, 
Strategic Marketing Process 
MARKETING 
SERVICES 


For a comprehensive look at all that’s presented to help you develop your practice 
to its maximum revenue potential, here’s the expanded Table of Contents ... 


SECTION I 
Overview: Strategic and Tactical 
Marketing Process for 
Legal Services 


Chapter | 
An Overview of the 
Marketing Process 


® Introduction: Origin 
® Peter Drucker on “Marketing” 
® Barriers to Successful Marketing 
® Difference between Understanding 
and Application 
® Semantic and Time Line Differen- 
tials 
™ Misperception about Marketing’s 
Power To Force 
® Confusing Marketing Tactics with 
Marketing Strategy 
® Assuming Your Expertise Is So 
Outstanding That People Should 
Find You Instead of Vice Versa 
® Assuming Your Expertise Is So 
Valuable that Clients Should Pay 
for Every Minute 
® Assuming Client Legal Services Are 
an Island Apart from the Client’ 
Expense Stream 


Chapter 2 
A Marketing Glossary for 
Legal Services 
® Marketing 
® Key Marketing Question: “What 
Business Are You Really In?” 
® The Marketing Process 
® Marketing Research, Analysis, and 
Planning 
® Product (Business) Management 
® Advertising (Marketing Communi- 
cations) Management 
® Sales Promotion and Merchandis- 
ing Management 
® Personal Selling 
® Publicity and Public Relations 
Management 
® Finance, Administration, and 
Control 
® Marketing Functions (see Marketing 
Process above) 
® Marketing's Basic Objective: Generat- 
ing Satisfied Clients at a Profit 
® Marketing Mix 
® Marketing Management 
® Market Segmentation 
® Marketing Leverage 
® Marketing Program 
® Marketing Activity 
® Long-Term Marketing Plan (Master 
Business Plan) 


® Importanceof Personal/Firm Brand 
Image 


® Customer-Creating/Client-Creating 
Process 
® Establish Availability 
® Create Awareness 
® Stimulate Trial 
® Encourage Purchase 
= Generate Repeat Purchase 
® Increase Client-Usage Frequency 
® Adjust Transaction Size/Mix for 
Profitability 
= Customer/Client Relationship Man- 
agement 
® Strategic Marketing Process 
® Tactical Marketing Process 
® Marketing versus Market Research 
® Marketing Action Plan 
® Value-Added Marketing 


Chapter 3 
The Strategic Marketing Process 
for Legal Services 
® Introduction 
® Defining the Semantics of Planning 
® The Planning Process Vocabulary 
® Vision Statement 
® Statementof Mission: 
Superordinate Objective 
® Strategy: Operational Accomplish- 
ment Method 
® Tactic: an “Action Something” To 
Help Execute Strategy 


® Objective: a Subset of Each Strategy 


and Each Tactic 
® Goal: a Subset of Each Objective 
® Task: aSubset of Each Tactic 
® Activity: aSubset of Each Task 
® Activity Element: a Subset of Each 
Activity 
= Time Frame 
® Role of Strategic Marketing in the 
Business Process 
® Elements of the Strategic Business 
Plan 
® Business Plan Development Sequence 
= Development of Working Versions: 
Vision Statement/Mission State- 
ment 
® Strategic Business Plan Construc- 
tion 
® Tactical Marketing Plan Construc- 
tion (Marketing Action Plan) 
® Client Relationship Management 
Plan Construction 
= Business Operating Plan Construc- 
tion 
® Financial Operating Plan Con- 
struction 
= Human Resource and Organiza- 
tional Development Plan 
Construction 
® Strategic Planning versus Strategic 
Marketing Planning 
® Starting Point for Planning: Where 
Are We Now? 


Level A — External Issues Identifica- 
tion and Analysis (12 issues) 


Level B — Internal Issues Identifica- 
tion and Analysis (15 issues) 
Level C — Expansion of External and 
Internal Issues Lists 
Level D — Prioritizing of Interral 
Issues 
Level E — Performing an Organiza- 
tional Self-Analysis 
® Identify and Examine Core Concept 
of Firm 
® For Whom Are We Doing What 
Now? When? Where? How? Why? 
® For Whom Should We Be Doing 
What with Legal Services? When? 
Where? How? Why? 
® Creating a Legal Business Profile 
® Identify and Evaluate Firm’ 
Tangible and Intangible Resources 
and Characteristics 
= Evaluate Firm’ Capabilities and 
Effectiveness in Performing Seven 
Basic Management Functions 
® Marketing Management 
® Logistics Management 
® Future Management: Manage- 
ment of Change 
® Economic Resource Management 
and Control 
= Human Resource Management 
® Operational Management 
® Communications and Informa- 
tion Management 
® Identify and Evaluate 
Management's Effectiveness in 
Performing the Process of Manag- 
ing 
® Providing Continuing Effective 
Performance and Delivery of Fairly 
Priced Legal Services 
® Starting Point: Current Product 
Mix 
® Method: Client-Focused Business 
System 
® Fulfillment Objective: Achieving 
required Client Satisfactions 
Level F — Thought-Starter Questions 
about the Strategic Market- 
ing of Legal Services 
(Multiple Question 
Groups) 
® Marketing Opportunity Analysis 
® Target Market Selection 
® Competitive Positioning Strategies 
® Marketing Systems Development 
® Marketing (Business) Plan Develop- 
ment 
® What kind of law firm do we want 
to be in five years and in ten years? 
® What should be our core product 
line/practice areas to emphasize? 
® What types of supporting or 
ancillary services must we have to 
provide effective client services? 
® How should we accomplish our 
Vision Statement? (What Mission 
Statement?) 


= What are the marketing support 
activities and operational costs 
required to support the firm we 
want to be now and to be in five 
years? 
= How effective are we organiza- 
tionally, and how can we find out? 
(Client Satisfaction Surveys, etc.) 
® How should we organize our new 
marketing group and integrate it 
with operations? 
= Recommendation: Retain strate- 
gic marketing expertise to assist 
you through initial Strategic 
Marketing Planning Process. 
Note: You can perform the entire 
Strategic marketing planning process 
internally without any outside orga- 
nization or individual knowing what 
you are doing! 
= Plan Implementation and Control 
® Exhibit Sample: Actual sample 
Marketing Plan Development Guide 
for a retail furniture company. 


Chapter 4 
The Tactical Marketing Process for 
Legal Services 


® The Tactical Marketing Process 
= Executionof Programs/Activities 
® Monitoring and Tracking Market- 
ing Activities 
= Adjustment of Execution Based on 
Feedback 
® Monitoring and Tracking Opera- 
tional Activities 
® Ongoing Marketing Research and 
Analysis 
® Recycling Strategic Marketing 
Process and Plan 
= Marketing Action Plan Structure 
® Marketing Action Planning Calendar 
® Integrating Marketing Mix into 
Action Plan: Multiple Activity 
Listings 
® Marketing Action Planning Gantt 
Chart (Starter Example) 


SECTION II 
Thinking Through Your 
“Business of the Business” 
What kind of law firm are you now, 
and what kind of firm 
do you want to be? 


Chapter 5 
Market Modeling & Positioning 
® Market Models 


® Market Positioning Strategy 
® Constructing a Functional Legal 
Market Model 
= Segmentation Model 
™ Local Market Yellow Pages Model 
® Business Career Model Position on 
Life Cycle Curve 


Chapter 6 
Portfolio Analysis & Product/ 
Market Expansion Strategies 


® Strategic Marketing Planning Process 
(Schematic) 

® Environmental (Situation) Analysis 
Areas 
= Threat Analysis 
= Opportunity Analysis 
® Resource Analysis 

® Identifying Your Unique Competen- 
cies 

® Goal-Setting and Strategy-Setting 

®™ Revitalized Business Life Cycle 
(illustration) 

® The Mission Statement (examples) 
® Actual Corporate Statement 
® Actual Retailer Statement 

® Mission Statement Model for a Law 
Firm 

® Marketing Strategy-Setting 

® Product/Market Expansion Strategies 


Chapter 7 
Product Delivery System 
Planning Model 
= The Medical Services Referral Model 
® Missing: A Similar Matching System 
for Legal Services — description of 
consumer difficulty in accessing legal 


services via local bar association 
referral system 


® Need for Interaction among Associa- 
tions, 
® Building a Three-Dimensional Legal 
Services Model 
® Methodof Delivery 
® Type of Services Performed by 
Compensation Method 
® Types of Logical PracticeArea 
Groupings (Multi-Factor Listings) 
® Insights on Organizing Your Product 
Delivery System Model 


Chapter 8 
Creating an Adaptive Organization 
To Manage Change Successfully 
= The Adaptive Organization 


® Factors Critical in Change 
® Attitude 
Size of OrganizationA flected 
§ Financial Resources Available To 

Support Change 

= Leadership or Lack of Leadership 
= Organizational Constraints 

= Concept of theAdaptive Legal Ser- 
vices Organization 

® Applying the Concept: Building the 
Adaptive Equation 

= Human Resource Implications of 
Change 

® In Summary: Four Manifestations of 
Probable Mindsets in Relation To 
Accepting Change 


SECTION III 
Building Your Strategic Business/ 
Marketing Plan and Program 


Chapter 9 
Checklist: 
Strategic Business/Marketing Plan 


® Business Organization and Operations 
Plan Elements 
® Vision Statement (Reflecting Values 
and Beliefs Held by Principals) 
® Mission Statement 
Strategic Assumptions 
® Product Mix Determination (Prac- 
tice Areas To Be Offered) 
® Management System (Governance) 
® Financial Objectives, Goals, and 
Strategies (Plus Factor Listings) 
= Business Operations Policies and 
Procedures 
® Business Vehicle Structure, Owner- 
ship, and Control (Multiple Factor 
Listings) 
® Human Resource Management and 
Development 
® Organizational Enrichment and 
Enhancement (Multiple Listings) 
® Strategic and Tactical Marketing Plan 
Elements and Worksheets 
® Product Mix Determination 
® Legal Practice Area Worksheet 
(Practice Area Determination and 
Priority-Setting System) 
® Practice Area Organizer System, 
Current Clients and Major Targets 
® Practice Area Organizer System, 
Primary and Secondary Areas 
® Of-Counsel Practice Support Area 
Organizer System 
® Non-Practice Area Decision- 
Listing Worksheet 
® Product Mix Organization 
= Current/Target Client Information 
Profiles 
= Business/Target Client Informa- 
tion Profile 
® Personal Client Profile, Indi- 
vidual or Family 
® Client In-Work Project Status 
Report 
® Market/Community Network 
Construction 
= Three-step Process for Construct- 
ing Network 
® Marketplace/Community Expo- 
sure Ideas (14 Starter Ideas) 
® Rules of Conduct Suggestions 
™ Construct an Effective Capabilities 
Brochure 
® Construct an Effective Dissemina- 
tion Program for Your New 
Capabilities Brochure When 
Printed 
® Prepare Your People for Change 
through an Initial Planning Input 
Retreat Away from the Office 
® Announce the Marketing Task Force 
Appointments and Next Steps at 
Endof Planning Retreat 
® Develop a War-Room Workroom for 
Marketing Task Force 


® Prepare and Present Stewardship 
Reports to Executive Committee 
Regularly 

= Beware the Trap of Jumping Imme- 
diately to the Development of a New 
Capabilities Brochure before You 
Are Ready! 


Chapter 10 
Developing the 
Capabilities Brochure 


® Important Audiences for Your 
Brochure’s Message 
= Partners, Associates, and Employees 
® Current Clients 
® Past Clients 
® Office Visitors 
® Prospective Clients 
® Other Law Firms and Attorneys 
® Families and Friends 
Media Contacts 
® Special Opportunity Audiences and 
Situations 
= Content Development Guidelines 
® Basic Purpose of Capabilities 
Brochure 
® Cover Design and Treatment 
® Inside Front Cover 
® Title Page Treatment 
® Opening Page Copy Treatment 
® Philosophic Statements by Function 
® Business 
® Economic 
= Geographic Expansion 
® Product Line 
®= Human Values 
= Client 
® Litigation 
® Operating 
= Administrative 
® Total Client Service 
® Client Relationship Management 
® Recruiting and Staffing 
® Pro Bono 
® Other Philosophies, Values 
® Other Helpful Suggestions (13) 
® Fact Sheet Example: Actual Corpo- 
rate Self-Description as Used by 
McKinsey & Company, Inc., one of the 
world’s premiere strategic general 
management consulting organizations 


SECTION IV 
Generating and Managing 
Client Relationships 
Chapter 11 
Initiating a Client Relationship 
Management Strategy & Program 
® Origin of CRMStrategy 
® Preparing To Use the CRM Strategy 
CRMActivity Levels 


= Importance of the Client Profile 
System 


® Ideas and Suggestions for Managing 
Your CRM Process 


Chapter 12 
“Rainmaking 101” — Initiating 
Client Reiationships Reactively 

® Quick Review: Client-Creating 
Process 
® Understanding the Consumer Mental 
Buying Process 
® Need Arousal 
® Information-Gathering 
® Decision-Making 
® Decision-Activation 
® Post-Decision Evaluation 
® Tracking the Consumer through Trial 
® Building the Client Relationship 
® Pre-Organize and Prepare for Infor- 
mation-Gathering 
® Presenting the First Invoice 
® Creating a Favorable First Impression 
= Handling Telephone Call-Ins 
® Handling Correspondence Enquiries 
® Handing off the Enquiry When It’s 
Not for You 
® Handling Face-to-Face Enquiries 


Chapter 13 
“Rainmaking 102” — Initiating 
Client Relationships Proactively 


® Proactive Client Development Activi- 
ties (15) 


Chapter 14 
Marketing Support 
Activities & Guidelines 
® Marketing Support Area: Marketing 
Intelligence Systems 
® Constructing Information Target 
Objectives 
® Private Focus Group Information 
Areas (Multiple Listings) 
® Business Input Session Areas (Mul- 
tiple Listings) 
= A Suggestion for Consumer/User or 
Client Surveys 
® Marketing Support Area: Off-Payroll 
Support Expertise 
® Business Copywriter 
® Graphic Designer/Commercial 
Artist 
® Input Session/Focus Group Orga- 
nizer/Leader 
= PublicAppearance/Speech Coach 
® Marketing Research Analyst 
® News Release/Publicity Writer 
® Presentation Developer/Speech 
Writer 


SECTION V 
Worksheets 


© Copyright 1993 by Richard K. Rodgers. 
All rights reserved. Any reproduction or 
photocopying of the pages or information 
in this brochure ts prohibited. 


Marketing 
Legal 
Services 


... Developing and Growing 
Client Relationships 


in the 1990s 


*« Complements great classic mar - 
keting texts, suchas by Dr. Philip 
Kotler 


Integrates easily with other new, 
more tactical marketing books 
on legal services 


Creates situation-specific insight 
and provides guidance for pre- 
paring both smaller and larger 
firms for input sessions, plan- 
ning retreats, and marketing task 
force participation assignments 


» 15-day money back guarantee 
(30 days total from date of order 
postmark) 


Please include payment with your 
order: 


1 to 4 books.......... $150.00/book 
7 DOOKS .......:.3 $125.00/book 
8 or more books .... $112.50/book 


(Georgia residents please add 5% sales tax; 
Fulton County, Georgia, please add 6%.) 

» Your order will be shipped via 
postage-paid U.S. Priority Mail 
(or next-day Federal Express, 
UPS, or similar service for larger 
quantity orders) within 12 days 
after it is received. 


For further information or order- 
ing assistance: 


404-659-8667, telephone 
404-659-8669, fax 


Richard K. Rodgers 
P.O. Box 420506 
Atlanta, GA 30342 


Marketing Legal Services is fully protected by U.S. 
Copyright registration. Permission to photocopy and 
reproduce worksheets only for personal use is hereby 
granted to bona fide purchasers of the publication. 


Any other photocopying or reproduction of text/ 
workbook pages or worksheets is a violation of U.S. 
Copyright and will be prosecuted appropriately if 
discovered. Each individual page or worksheet also 
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public agency.”!8 This clause brings 
private-sector entities under the cover- 
age of the Public Records Act. But 
when is a private person or business 
“acting on behalf of any public agency?” 


The Seminal Case: 
Bryon, Harless 

In Shevin v. Byron, Harless, Schaf- 
fer, Reid & Associates, Inc., 379 So. 2d 
633 (Fla. 1980), the case described in 
the introduction to this article, the 
management consulting firm had been 
hired by Jacksonville Electric Author- 
ity to conduct the first phase of a 
nationwide search for a new executive 
director.!9 Byron, Harless advertised 
nationally, took applications, and 
screened them for the JEA. At some 
point, Byron, Harless was to turn over 
to the JEA a report naming the final- 
ists. The report would then be a public 
record. JEA’s counsel advised that By- 
ron, Harless’ records were not public 
records.”° The identities of those appli- 
cants who did not become finalists 
would never have to be made public; 
and as to the finalists, extensive infor- 
mation would remain in the private 
files of Byron, Harless. 

Applicants were assured of confiden- 
tiality until they became finalists. Even 
then, the information used by Byron, 
Harless to evaluate the candidates, but 
not turned over to the JEA, would 
never become public. Richard Roe was 
one of several candidates who said they 
would suffer “dire consequences”?! if 
this confidentiality were breached. 

A Jacksonville television executive 
sought, and was denied, Byron, Har- 
less’ records. He was joined by Attorney 
General Shevin in suing for the disclo- 
sure of the records under Ch. 119. The 
Supreme Court of Florida rejected the 
notion that the persons named in pub- 
lic records have a state or federal right 
to privacy that is violated by the re- 
lease of public records.?2 But the Florida 
Supreme Court affirmed without dis- 
cussion the First District’s conclusion 
that Byron, Harless was “acting on 
behalf of” a public agency. On that 
point, the First District’s ruling said: 


A business entity such as the consultant 
must be regarded as “acting on behalf of” 
the public agency if the services contracted 
for are an integral part of the agency’s 
chosen process for a decision on the question 
at hand. . . . Because the consultant was 
employed to perform and did perform a 
preliminary search and inquiry function 
which JEA thought necessary or desirable 


for its proper decision, the consultant was 
“acting on behalf of’ JEA and was therefore 
an “agency” to which the public records law 
applied.?3 


This holding defines “acting on be- 
half of” only in the limited context of a 
private actor participating in a decision- 
making process. The analysis may be 
extended to a school board’s screening 
of multiple sites for a new school,?4 for 
instance, or any other type of outsider- 
assisted process of screening many op- 
tions down to a few. Still, it helps only 
to define when a private actor is mak- 
ing a decision on behalf of a state 
agency. What other types of acting on 
behalf of a state agency might there 
be? 


The “Totality of Factors” Test 

A “totality of factors” test was an- 
nounced in Schwartzman v. Merritt 
Island Volunteer Fire Department, 325 
So. 2d 1230, 1232 (Fla. 4th DCA 1977), 
cert. denied, 358 So. 2d 132 (Fla. 
1978).25 In Schwartzman, community 
volunteers organized a nonprofit cor- 
poration to operate the county-owned 
firefighting equipment. The corpora- 
tion received $850-a-month in tax 
money; the county paid for all supplies 
and equipment and owned the fire 
station property; and all county funds 
were placed in the same bank accounts 
with money the corporation obtained 
in such fund-raising activities as a fish 
fry. The court held that the “totality” 
of facts led “irresistibly to the conclu- 
sion that this department is subject to 
the Public Records Act.” 

The court held that all of the volun- 
teer fire department’s documents were 
public records.26 It is not clear why 
this is so. Under the logic of Byron, 
Harless, only those records pertaining 
to an activity carried out “on behalf of” 
the county would be public records. 
Suppose the Merritt Island volunteers 
engaged in some activities that were 
not on behalf of the county. Why would 
those records be public? 

The court must have meant that 
everything the volunteers undertake 
is on behalf of the county because none 
of its activities could be segregated 
from the county’s contribution of money 
and property. If so, the totality of 
factors test can be understood to apply 
when a private actor would not exist 
were it not for the agency. In such a 
case, every document is a public record. 
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The “Essential Governmental 
Function” Test 

In Fox v. News-Press Publishing Co., 
Inc., 545 So. 2d 941 (Fla. 2d DCA 
1989), the totality test was applied in 
a manner so different that it really is 
not the same test at all. Fox had 
entered into a contract to tow wrecked 
and abandoned vehicles from public 
property. Concluding that the docu- 
ments generated in carrying out Fox’ 
contract with the city were “public 
records,” the Second District Court of 
Appeal said: 


While there is no one factor that deter- 
mines when records of a private business 
under contract with a public entity fall 
within the purview of the public records 
law, a totality of factors which indicate a 
significant level of involvement by the pub- 
lic entity, such as the City in this instance, 
can lead to the conclusion that the records 
are subject to the Public Records Act.?? 


The court noted that the vehicles 
were being towed pursuant to city 
ordinances. City police had extensive 
control over the towing activities. The 
court, therefore, concluded that the 
totality of factors showed that the con- 
tractor was “clearly performing what 
is essentially a governmental func- 
tion.” 

In Schwartzman, the totality of fac- 
tors pointed to the totality of the 
volunteer fire department’s dependence 
on the government for its existence, 
and led to the conclusion that all its 
records were public. In Fox, a totality 
of factors pointed to whether the par- 
ticular contract was one to perform an 
“essentially governmental function,” 
and only the documents related to that 
function were deemed public records. 
One test looks to the entity; the other, 
to the function. 

Although Fox declared its allegiance 
to Schwartzman, it created a new, 
“essentially governmental function” test 
to determine if a particular activity is 
one in which the private entity is 
acting on behalf of a public agency to 
perform the agency’s functions. The 
Schwartzman test would find an entity 
covered by Ch. 119 if the entity were 
funded and maintained by the govern- 
ment, regardless of whether a 
particular function being undertaken 
by the entity was an “essentially gov- 
ernmental function.” 

In Sarasota Herald-Tribune Co. v. 
Community Health Corp., Inc., 582 So. 
2d 730 (Fla. 2d DCA 1991), the Second 


District found Fox and Schwartz- 
man to be consistent and purported to 
apply both of them. In Sarasota Herald- 
Tribune, a private, not-for-profit corpo- 
ration was created by a hospital tax 
district to carry out many of its func- 
tions. In applying the totality of factors 
test, the Second District weighed the 
not-for-profit corporation’s creation and 
existence, funding and capitalization, 
goals, purposes, ownership, and inter- 
dependence with the local hospital 
taxing district. All these factors look 
to the character of the not-for-profit 
company, not to the character of the 
function being carried out by the com- 
pany. Concluding that the not-for- 
profit corporation existed as a creature 
of the public hospital agency, the 
Second District declared the corpora- 
tion’s records to be public under Ch. 
119. 

This reasoning and result is consis- 
tent with Schwartzman, but the Second 
District went one step further—and it 
was a step more consistent with Fox 
than with Schwartzman. The court 
said that if any particular function of 
the not-for-profit corporation were 
found noi to be “performed on behalf 
of” the hospital district, the records 
related to that particular function 
would not be subject to mandatory 
disclosure under Ch. 119. 

This latter dictum contradicts 
Schwartzman and, indeed, the entire 
Sarasota Herald-Tribune analysis. The 
court, in accord with Schwartzman, 
analyzed the characteristics of the cor- 
poration itself to find the corporation 
covered by Ch. 119. It did not look to 
whether operating a hospital is an 
“essentially governmental function,’ as 
the Fox court would. 


Cases on Contracts 
with Agencies 

In Fritz v. Norflor Construction Co., 
386 So. 2d 899, 901 (Fla. 5th DCA 
1980), an engineering firm was held 
to be acting on behalf of a city when it 
served as city engineer in the construc- 
tion of a wastewater treatment facility. 
Yet in Parsons & Whittemore, Inc. v. 
Metropolitan Dade County, 429 So. 2d 
343 (Fla. 3d DCA 1983), three private 
sector companies were not acting on 
behalf of a county “merely by contract- 
ing with a governmental agency.”28 
The three included the contractor of a 
solid waste facility, a firm that con- 
tracted to manage and operate the 
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Thus, the Supreme 
Court swept all the 
various criteria from 
these seemingly 
conflicting cases into 
a grabbag of options 
for a litigant to try 
to prove 


facility upon its completion, and a firm 
that guaranteed the obligations of the 
other two. 

Parsons & Whittemore cited to Fritz 
v. Norflor for the proposition that “enti- 
ties which perform an essentially 
governmental function come within the 
purview of section 119.011(2) only as 
to those functions which are performed 
in that capacity.’° The Parsons & 
Whittemore court said it was “unaware 
of any authority which supports the 
proposition that merely by contracting 
with a governmental agency a corpora- 
tion ‘acts on behalf of’ the agency.”2° 
Yet the Parsons & Whittemore ruling 
does not explain why the engineering 
firm in Fritz was not merely contract- 
ing with the city. 

Even more difficult to distinguish 
from the engineering firm in Fritz is 
the architectural firm in News & Sun- 
Sentinel Co. v. Schwab, Twitty, & 
Hanser Architectural Group, Inc., 596 
So. 2d 1029 (Fla. 1992). There, the 
Supreme Court of Florida found that 
an architect hired by a school board to 
design a school was not within Ch. 
119. How does the architect hired to 
work on a school differ from the engi- 
neer hired to work on a public project 
in Fritz? The News & Sun-Sentinel 
decision did not mention Fritz. 

How is a practitioner to resolve these 
inconsistencies? The Supreme Court 
in News & Sun-Sentinel noted that the 
district courts had “looked to a number 
of factors which indicate a significant 
level of involvement by a public agency” 
and made approving mention of Sara- 
sota Herald-Tribune, Fox, Parsons & 
Whittemore, and Schwartzman. The 


high court approved and adopted as 
law the “totality of factors” test, which, 
it said, was used by the district courts 
in these cases. 

Thus, the Supreme Court swept all 
the various criteria from these 
seemingly conflicting cases into a grab- 
bag of options for a litigant to try to 
prove. The court listed eight “factors” 
a court could look to in deciding whether 
a private actor’s record would be re- 
quired to be made public, yet noted 
that the list is not all-inclusive because 
“relevant factors and circumstances 
vary from case to case.” Under the law 
as it stands today, the Richard Roes of 
this state and their lawyers cannot 
have much certainty about whether 
their records would be made public if 
they are in the gray areas of acting on 
behalf of an agency.0 


1 Byron, Harless, Schaffer, Reid & Assoc., 
Inc. v. State, ex rel. Schellenberg, 360 So. 
2d 83, 90 (Fla. lst D.C.A. 1978), (hereafter 
Schellenberg), rev'd sub nom., Shevin v. 
Byron, Harless, Schaffer, Reid & Assoc., 
Inc., 379 So. 2d 633 (Fla. 1980) (hereafter 
Byron, Harless). 

2 Byron, Harless, 379 So. 2d at 640-41. 

3 Schellenberg, 360 So. 2d at 90. 

4 See Schellenberg, 360 So. 2d at 87. 
Similarly, the confidentiality expectations 
of private parties were dashed in Times 
Publishing Co., Inc. v. City of St. Petersburg, 
558 So. 2d 487 (Fla. 2d D.C.A. 1990), after 
counsel for the city and the Chicago White 
Sox went to great lengths to avoid being 
subject to the Public Records Act. 

5 Fra. Star. §119.01(1) (1991) (records 
open for personal inspection “by any per- 
son”); News-Press Publishing Co., Inc. v. 
Gadd, 388 So. 2d 276 (Fla. 2d D.C.A. 1980). 

Fra. Star. §119.01(1) (1991). 

7E.g., Sarasota Herald-Tribune Co. v. 
Community Health Corp., Inc., 582 So. 2d 
730, 732 n.2 (Fla. 2d D.C.A. 1991); Mills v. 
Doyle, 407 So. 2d 348, 350 (Fla. 4th D.C.A. 
1981). 

®8The right to make copies of records 
follows from the right to inspect them. F xa. 
Star. §119.07(1)(a) (“the custodian shall 
furnish a copy”); §119.08(1) (“{iJn all cases 
where. . . any person interested has a right 
to inspect. . . any public record, any person 
shall hereafter have a right of access. . . 
for the purpose of making photographs of 
the same”). In his experience as a journalist, 
one of the authors occasionally encountered 
a state official who conceded the right to 
inspect a particular document freely and 
take notes about it, but attempted to disal- 
low its photocopying. It is unlawful to refuse 
to allow photocopying of any record required 
to be disclosed. Schwartzman v. Merritt 
Island Volunteer Fire Department, 352 So. 


2d 1230, 1232 n.2 (Fla. 4th D.C.A. 1977) 
(quoting §119.07(1)). The alternative would 
be absurd. There is surely no reason to 
disallow photocopying if a person could read 
the document, transcribe it verbatim, and 
circulate every word publicly; or if indeed 
every member of the public, including, spe- 
cifically, those from whom the agency prefers 
to keep the document secret, could go to the 
agency and inspect the document. FLa. Star. 
§119.07(1)(a)-(b) sharply limits the fees an 
agency may charge for copies. 

9 Wait v. Florida Power & Light Co., 372 
So. 2d 420, 424 (Fla. 1979). 

10 E.g., Fua. Star. §119.011; §119.07(3)(e). 

11 F.g., pursuant to Fia. Star. §240.299(4) 
(1988), most records of state university 
system-certified “direct support organiza- 
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tions,’ the fund-raising foundations, are 
exempt from Ch. 119. Agencies have ob- 
tained such exemptions every year. By 1991, 
the Government-in-the-Sunshine and Pub- 
lic Records Manual, updated annually by 
the Office of the Attorney General and 
published by the First Amendment Founda- 
tion, 336 E. College Ave., Suite 103, 
Tallahassee, FL 32301, contained 92 pages 
of fine print listing exemptions scattered 
throughout Florida Statutes; two years ear- 
lier, the manual contained 33 fewer pages. 
Responding to the growing number of such 
exemptions, the legislature enacted the Open 
Government Sunset Review Act, §119.14, 
which automatically repeals every exemp- 
tion from Ch. 119 every 10 years unless the 
continuation of the exemption is compelled 
by a restrictive list of criteria in §119.14(2). 
See Richard and Grosso, A Return to Sun- 
shine: Florida Sunsets Open Government 
Exemptions, 13 Fia. St. U.L. Rev. 705 
(1985). 

12 Pua. Stat. §119.11(1). 

13Fia. Stat. §119.12; News & Sun- 
Sentinel Co. v. Palm Beach County, 517 So. 
2d 743 (Fla. 4th D.C.A. 1987). 

14 Fria. Star. §119.07(2)(a); Fox v. News- 
Press Publishing Co., Inc., 545 So. 2d 941, 
942 (Fla. 2d D.C.A. 1989). 

15 Fia. Stat. §119.07(2)(a); Tribune Co. v. 
Cannella, 458 So. 2d 1075, 1078 (Fla. 1984), 
appeal dismissed sub nom., DePerte v. Trib- 
une Co., 471 U.S. 1096 (1985). 

16 A public record is a public record re- 
gardless of whether it is exempt from 
disclosure. Fia. Star. §119.011(1)-(2). This 
article focuses on whether the records of a 
private sector actor are within the “defini- 
tional reach” of the Public Records Act. See 
Schellenberg, 360 So. 2d at 87-88. If the 
records of a private actor are “within the 
definitional reach,” they might nonetheless 
be kept confidential because of an exemp- 
tion from Ch. 119’s requirement of 
disclosure. There are hundreds of exemp- 
tions, see supra note 11, any one of which 
might cover any or all the documents of a 
private actor, as in the case of the example 
cited in note 10. If the advisor to a private 
sector actor determines that it is in posses- 
sion of public records, the next step is to 
determine if any or all of them are exempt 
from disclosure under Ch. 119. 

17Fia, Star. §110.011(1) (emphasis ad- 
ded). 

18 Fra. Star. §119.011(2) (emphasis ad- 
ded). 

19 Byron, Harless, 379 So. 2d at 634. 

20 Id. at 635. 

21 Schellenberg, 360 So. 2d at 87. 

22 Byron, Harless, 379 So. 2d at 638-639. 

23 Schellenberg, 360 So. 2d at 88 (citation 
omitted). 

24Cf. News & Sun-Sentinel Co. v. 
Schwab, Twitty & Hanser Architectural 
Group, Inc., 570 So. 2d 1095 (Fla. 4th 
D.C.A. 1990). 

25 The name, “totality of factors” test, was 
first used in Sarasota Herald-Tribune Co. 
v. Community Health Corp., Inc., 582 So. 
2d 730 (Fla. 2d D.C.A. 1991). 

26 The totality test was followed in Trib- 
une Co. v. Palm River Volunteer Fire 
Department, 7 Fla. Supp. 2d 32 (Fla. 13th 


Cir. 1984), although the Palm River volun- 
teers received no direct cash operating 
subsidy from the county. Thus, the totality 
need not be quite as total as was the case 
in Schwartzman. 

27 Fox, 545 So. 2d at 943 (citation omit- 
ted). 

28 Parsons, 429 So. 2d at 346. 

29 Td. 
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LABOR & EMPLOYMENT LAW 


The Growth of 


Employment Discrimination 


wo of a Florida law firm’s 

senior partners are discuss- 

ing their most valued client, 

John Smith, who owns a suc- 
cessful construction company. Un- 
fortunately, a $5-million suit for delay 
damages was just filed against Smith’s 
firm. The partners calculate that the 
case will generate significant fees over 
two or three years. They should staff 
the case with a partner and two of their 
hardest-working associates. Mary No- 
ble, a fifth-year associate, just finished 
another complex construction litiga- 
tion matter and, if selected, would do 
her typically excellent job. 

Last year when the firm handled a 
smaller matter for Smith he called and 
complained about Noble. She didn’t 
project a tough enough image, he ex- 
plained. Also, the field supervisors had 
to clean up their language for her. 
Smith further confided that his wife 
“gave him hell” for travelling out of 
town to a deposition with Noble. 

The partners agonize over this con- 
flict. Finally, they staff the case with 
two male associates. 

Professional firms are different from 
corporate America. Their owners are 
entrepreneurs who run intensely client- 
oriented businesses. Often, they have 
courted and maintained long-time 
clients through traditional means— 
golf, country club memberships, and 
close social networks. These owners 
and their clients may want to work 
with people “just like them” or people 
with specific qualities expected in a 
certain type of professional. A trial 
lawyer should be a _ tough-sounding 
man, for example; an engineer should 
be smart but not too good looking; and 
an accounting manager should be 
white, maybe Asian, but not African- 
American. Other stereotypes face older 
employees and those with physical 
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Actions in Professional Firms 


New employment 
laws with broader 
remedies and a 
heightened 
awareness of 
employees’ legal 
rights confront 
professional firms 
with significant 
risks and challenges 


by Alexandra Krueger Hedrick 


disabilities, such as AIDS. 

Other important concerns motivate 
employee hiring, staffing, and promo- 
tion. A professional firm can’t afford 
the publicity or economic impact of 
malpractice claims. Employees must 
be available to travel and work week- 
ends. Until “partnership,” these less- 
senior employees must please an array 
of firm members, employees, and clients 
with the right attitude and impeccable 
work product. Many don’t survive this 
highly subjective testing. 

The special culture, traditions, mo- 
tives, and concerns of professional firms 
sometimes collide with developing dis- 
crimination law. This article addresses 
the application of four current issues 
in employment discrimination law to 
accountants, lawyers, engineers, physi- 
cians, and other professionals. 

Even the partners in Noble’s firm 
have probably heard of the “glass ceil- 


ing.” In 1990, the U.S. Department of 
Labor began to study the perceived 
lack of opportunities for corporate ad- 
vancement by minorities and women. 
In its Report on the Glass Ceiling 
Initiative released August 9, 1991, the 
department found that few women or 
minorities advance beyond a certain 
point in American corporations, and 
that minorities plateau at lower levels 
than women. 

The 1991 report identified several 
barriers as a “significant cause why 
minorities and women have not ad- 
vanced further in corporate America.”! 
Generally, these barriers are: 

a) Candidates for promotion were 
individuals already working for the 
company. When companies recruit from 
the outside, they rely on networking, 
referrals, and search firms. 

b) Minorities and women were not 
always given the opportunity to parti- 
cipate in developmental experiences, 
such as the best assignments and 
highly visible positions. 

c) Individuals in senior-level posi- 
tions who made key staffing and pro- 
motional decisions were not aware of 
corporate values regarding equal op- 
portunity. 

Two years before the Report on the 
Glass Ceiling Initiative, the U.S. Su- 
preme Court addressed related issues 
in Price Waterhouse v. Hopkins, 490 
U.S. 228 (1989). Hopkins, a senior 
manager, sued Price Waterhouse un- 
der Title VII of the Civil Rights Act of 
1964 after the firm refused to repro- 
pose her for partnership.2 Despite 
Hopkins’ outstanding productivity, the 
firm explained that the partnership 
decision was based on Hopkins’ “inter- 
personal skills.” Deciding only the 
proper legal analysis for a “mixed- 
motive” case under federal discrimina- 
tion law, the Court did not reach the 


merits of Price Waterhouse’s decision. 
Nevertheless, the Court’s opinion 
quoted many of the written comments 
made by the partners (including 
Hopkins’ supporters) regarding her ad- 
vancement. Hopkins was described as 
“macho” and was advised to take “a 
course at charm school.” Her foul lan- 
guage was inappropriate for “a lady.” 
She would be more successful, sug- 
gested one partner, if she would “walk 
more femininely, talk more femininely, 
dress more femininely, wear make-up, 
have her hair styled and wear jewelry.” 
In dicta, the plurality questioned the 
implication that “interpersonal skills” 
could be corrected by these stereotypi- 
cal sex-related improvements. 

The vulnerability of decisionmaking 
by professional firms has been further 
exposed in subsequent discrimination 
cases. One of the most discussed is 
Ezold v. Wolf, Block, Schorr and Solis- 
Cohen, 751 F. Supp. 1175 (E.D. Pa. 
1990), rev’d, 983 F.2d 509 (3d Cir. 
1992). 

The district court opinion in Ezold 
paints a picture of an insensitive male- 
dominated law firm denying a litiga- 
tion partnership to a qualified female 
associate. Judge James McGirr Kelly 
held that the firm’s nondiscriminatory 
explanation for its actions was pretex- 
tual because men with substantially 
the same evaluations were promoted. 
In addition, Ezold was graded nega- 
tively for being “very demanding,” while 
male associates who made partner were 
graded down for “lacking sufficient 
assertiveness.” Other comments and 
criticisms by firm members related to 
Ezold’s gender and her concern with 
“women’s issue[s].” Ezold, 751 F. Supp. 
at 1192. 

In reversing the district court, the 
Third Circuit held that Ezold was not 
promoted to partnership because of the 
“subtle and subjective consensus among 
the [Wolf, Block] partners, that [Ezold] 
did not possess sufficient legal analyti- 
cal ability to handle complex litiga- 
tion.” Ezold, 983 F.2d at 526. The court 
criticized Judge Kelly for substituting 
his decision for the firm’s. Similarly, 
the Third Circuit rejected four in- 
stances of discriminatory conduct as 
probative of pretext, including the com- 
ment on assertiveness and Ezold’s claim 
that she did not receive the kinds of 
case assignments given to male associ- 
ates.3 

The Third Circuit’s opinion drew 


legal and political criticism because of 
the court’s arguable insensitivity to 
“glass ceiling” issues and refusal to 
defer to the district court’s findings of 
fact. In October 1993, the Supreme 
Court denied certiorari review of the 
decision.4 Although Wolf, Block has 
been exonerated at this point, the 56 
pages of judicial analysis of the firm’s 
decision-making process stand as a 
warning to professional firms and a 
checklist of vulnerabilities for poten- 
tial plaintiffs claiming discriminatory 
promotion decisions.5 


Sexual Harassment 
1990’s Style 

Law student Meredith Sawyer spent 
last summer clerking with a big city 
law firm. Twice a week the firm im- 
pressed its clerks with social events. 
The typical weeknight activity was to 
drink and socialize at a bar specializ- 
ing in scantily clad waitresses. Sawyer 
was uncomfortable with this, but went 
along. At the bar, the firm’s recruiting 
director and other male lawyers would 
comment on the waitresses loudly and 
appreciatively. More than once, the 
recruiting director told Sawyer in a 
joking manner she would look good 
dressed like the waitresses. Nervously 
she laughed it off with the others. 

One day, Sawyer told the recruiting 
director that she didn’t enjoy these 
outings as much as the other clerks 
and would prefer to vary the location 
of the entertainment. Sawyer’s positive 
relationship with the recruiting direc- 
tor cooled. The partners were disap- 
pointed with her inability to get along. 
She didn’t receive an offer to join the 
firm as an associate. 

Not in 1993, you say? 

Statistics suggest otherwise. Sexual 
harassment in the workplace existed 
long before the Clarence Thomas-Anita 
Hill hearings and will continue long 
after. The difference is that the mone- 
tary awards will be greater because of 
jury trials permitted by the Civil Rights 
Act of 1991. During fiscal year 1992, 
the Equal Opportunity Employment 
Commission received over 10,000 
charges of sexual harassment nation- 
wide. In 1993, allegations of sexual 
harassment against public figures like 
U.S. Sen. Bob Packwood, R-Or., were 
widely reported. 

There are two forms of sexual har- 
assment. “Quid pro quo sexual harass- 
ment occurs when an employer alters 
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an employee’s job conditions as a result 
of the employee’s refusal to submit to 
sexual demands.” Steel v. Offshore Ship- 
building, Inc., 867 F.2d 1311, 1315 
(11th Cir. 1989). “Hostile environment” 
sexual harassment occurs when the 
conduct “has the purpose or effect of 
unreasonably interfering with an indi- 
vidual’s work performance or creating 
an intimidating, hostile, or offensive 
environment.’ Id. The harassment 
must be sufficiently severe or perva- 
sive “to alter the conditions of [the 
victim’s] employment and create an 
abusive working environment.” Meri- 
tor Savings Bank v. Vinson, 477 U.S. 
57, 67 (1986). Meredith Sawyer, the 
law student in the example above, 
would frame her lawsuit as both “quid 
pro quo” and “hostile work environ- 
ment” harassment. Failed office ro- 
mances between professionals could 
result in both claims as well.® 

Professional firms have joined corpo- 
rate America as defendants in sexual 
harassment litigation. On August 6, 
1993, a Philadelphia jury returned an 
apparent compromise verdict against 
Richard Glanton, a partner in the 
Philadelphia law firm of Reed Smith 
Shaw & McClay charged with sexual 
harassment and tort claims. Relying 
on theories of both “quid pro quo” and 
“hostile work environment” harass- 
ment, Kathleen Frederick alleged that 
Glanton had sex with her three times 
and that the firm fired her after their 
relationship ended. Glanton denied any 
sexual relationship, and the firm con- 
tended Frederick was terminated for 
poor performance and inappropriate 
behavior. The jury found that Glanton 
personally created a hostile work envi- 
ronment for Frederick but awarded her 
no damages on that claim and relieved 
the law firm of any liability. Instead, 
the jury awarded Frederick $125,000 
in compensatory and punitive damages 
on a defamation charge against Glan- 
ton. 

Many people will find Meredith Saw- 
yer’s summer clerking experience be- 
nign; others will be appalled. Although 
the variety of conduct in reported har- 
assment cases is extensive, it is still 
premature to make a definitive list of 
“do’s” and “don'ts.” In Atwood v. Biondi 
Mitsubishi, 61 Fair Empl. Prac. Cas. 
(BNA) 1357 (W.D. Pa. 1993), for exam- 
ple, the court rejected a “boys will be 
boys” defense to a hostile work environ- 
ment claim. The defendant in Atwood 


ay 
5 
ie 


argued that supervisors’ betting on the 
size and color of employees’ undergar- 
ments and teasing about sexual liai- 
sons between employees was “juvenile 
behavior,” not illegal harassment. In a 
Louisiana case decided a month ear- 
lier, a district court held that office 
software depicting an animated “go-go 
dancer” did not contribute to a hostile 
work environment because it was view- 
able only when chosen voluntarily from 
a computer menu. James v. State of 
La. Legislative Fiscal Office, 822 F. 
Supp. 349 (M.D. La. 1993). Also, fed- 
eral and state courts have applied a 
“reasonable woman” and not a “reason- 
able person” standard to many hostile 
work environment claims since the 
Ninth Circuit’s decision in Ellison v. 
Brady, 924 F.2d 872 (9th Cir. 1991). 

In the 1990's, professional firms must 
have sexual harassment policies and 
must learn to investigate thoroughly 
and sensitively a sexual harassment 
complaint. The written policy must 
define and prohibit sexual harassment 
and provide a confidential mechanism 
for complaints. If a complaint is made, 
the firm must investigate it and take 
prompt and effective corrective action. 
Top firm management will usually 
have to deliver any disciplinary mes- 
sage to give it weight. Firms that 
ignore complaints of open harassment 
will have to explain their inaction to a 
jury and suffer the consequences. 


The Disabled Professional 

Developing discrimination law is re- 
quiring employers to reexamine other 
widely shared social attitudes such as 
the attitudes toward those who are 
disabled or perceived as being disabled. 

Joseph White, a physician in a large 
pediatric clinic, learned that he had 
cancer of the tongue last summer. All 
of the malignancy was removed in a 
radical composite resection of the 
tongue, jaw, and lymph nodes, but 
Joe’s face is now disfigured. He is 
facing radiation therapy and chemo- 
therapy and some risk of recurrence. 
He has a noticeable speech impedi- 
ment. Joe is excited about returning 
to his normal schedule of patient care 
next month. 

The other clinic physicians are glad 
that Joe is better but uncomfortable 
with his return. When they meet to 
discuss what they should do, the big- 
gest concern is that the young patients 
will be frightened by Joe’s face and 
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that their parents will move their 
business. One doctor points out that 
Joe could be distracted by his illness 
and make a mistake. Another is wor- 
ried about the difficulties that will 
result from Joe’s chemotherapy 
schedule. A third doctor points out that 
the health insurance claims are going 
to significantly impact their earnings. 

In discussing its dilemma, the clinic 
must consider its obligations to Joe 
under the Americans with Disabilities 
Act, 42 U.S.C. §12101, et seg. The ADA 
prohibits the clinic from discriminat- 
ing on the basis of disability against a 
qualified individual. As a cancer pa- 
tient with a cosmetic disfigurement, 
Joe has a disability—a “physical or 
mental impairment that substantially 
limits one or more of the major life 
activities of such individual.””? Under 
the ADA, the clinic cannot make deci- 
sions about Joe’s employment based 
on health insurance claims. And it is 
likely that the clinic can accommodate 
Joe’s chemotherapy schedule without 
“undue hardship.”8 Does the clinic have 
an ADA “defense” based on the very 
real fear of losing patients? Perhaps, 
if the clinic can convince a jury that 
Joe is no longer “qualified” to practice 
as a clinic physician, even with reason- 
able accommodation. An accommoda- 
tion is not reasonable if it creates an 
“undue hardship” to the clinic. The 
clinic may also argue that exclusion of 
pediatric physicians with disfigured 
faces is “job-related and consistent with 
business necessity” and that the dis- 
ability cannot be reasonably accommo- 
dated.9 

Similar issues will arise in profes- 
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sional firms with an array of disabili- 
ties—a physician with AIDS,!° a wheel- 
chair-bound engineer, a sight-impaired 
accountant, a mentally ill attorney. 
Like other employers, firms will have 
to understand their legal obligations 
to accommodate these disabilities in 
the 1990’s. 


Age Discrimination in the 
Professional Firm 

A law firm wants to fill a vacancy in 
its lower ranks. It advertises that it is 
seeking a candidate with two to three 
years of litigation experience. The firm 
rejects 10 resumes received from senior 
practitioners—all over 50—with little 
or no consideration and hires a 25- 
year-old associate who wants to leave 
another local firm. 

During 1993, the EEOC in New York 
began investigating this common re- 
cruiting practice. According to the 
EEOC, the practice of seeking candi- 
dates with less than a specified num- 
ber of years’ experience may violate the 
Age Discrimination in Employment Act, 
29 U.S.C. §621, et seg. Record numbers 
of older out-of-work lawyers are theo- 
retically available to fill these lower 
positions. 

Many law firms would argue that 
their lateral hiring practices preserve 
their seniority system and that only 
lawyers with less experience can be 
trained to observe the traditions and 
fulfill the expectations of the firm. Law- 
yers with two to three years of experi- 
ence can be over 40 or under 40—age 
is not a factor. Moreover, they would 
argue that an overqualified lawyer can 
create morale problems with other as- 
sociates. 

Age can be an issue in other profes- 
sional firms as well, both at the hiring 
and “retirement.” Many age-related de- 
cisions are made because of ignorance. 
Managers of professional firms must 
be educated on age and other discrimi- 
nation issues to avoid costly suits in 
the 1990’s. 


Conclusion 

The accelerating pace of change in 
employment and lifestyle trends, 
workforce composition, and competi- 
tive and technological pressures con- 
tinue to impact significantly the 
traditional cultures of professional 
firms. Concurrently, new employment 
laws with broader remedies and a height- 
ened awareness of employees’ legal 


rights confront professional firms 
with significant risks and challenges. 
In the 1990’s, professional firms must 
examine their traditional means of 
relating to employees to assure effec- 
tive personnel management, avoidance 
of financial loss, and competitive ad- 
vantage in attracting and retaining 
high-quality employees. 0 
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than males in the same program. Jensvold 
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BUSINESS LAW 


Annuities: Suggested Objective 
Criteria for Reaching the 
Safe Harbor of F.S. §222.14 


mid the shifting sands of 

Florida’s exemption laws, 

recent caselaw suggests 

that the annuity exemp- 
tion may be evolving into a relatively 
stable safe harbor for sheltering assets 
from creditors. However, while courts 
appear increasingly amenable to find- 
ing that annuities qualify as exempt 
property under Florida law, neither 
the courts nor the legislature have 
formulated an objective definition for 
an exemptible annuity. This article 
will analyze existing cases to develop 
a comprehensive and viable definition 
of the term “annuity” and to suggest 
ways to incorporate annuities into prac- 
tical situations. 

The current, succinct version of the 
Florida annuity exemption, contained 
in F.S. §222.14 reads: 

[T]he proceeds of annuity contracts issued 
to citizens or residents of the state, upon 
whatever form, shall not in any case be 
liable to attachment, garnishment or legal 
process in favor of any creditor . . . of the 
person who is the beneficiary of such annu- 
ity contract unless the. . . annuity contract 
was effected for the benefit of such creditor. 

Interestingly, the term “annuity con- 
tract” is not defined in any of the 
sections of the Florida Statutes which 
deal with exemptions in the areas of 
tax, bankruptcy, and estate planning. 


Discussion of Cases 

Recently, judicial interpretation of 
the annuity exemption has become in- 
creasingly expansive. In the case of In 
re Mart, 88 B.R. 436 (Bankr. S.D. Fla. 
1988), remanded by the U.S. District 
Court for the Southern District of Flor- 
ida, Case No. 88-8561-CIV-Ryskamp, 
the debtor and his wife funded an 
irrevocable spendthrift trust for the 
benefit of their grandchildren. The 
debtor’s adult daughter was designated 
as the trustee. The day after the trust 
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was established, an annuity contract 
was entered into by the debtor and his 
wife, as annuitants, and their daughter, 
the trustee. Both the annuity contract 
and the trust documents were drafted 
by the debtor’s attorney, ostensibly, for 
estate planning purposes. 

Based on this factual scenario, the 
bankruptcy court overruled objections 
to the debtor’s claim that the annuity 
proceeds were exempt property under 
F.S. §222.14. First, the court found 
that there was no basis in the Florida 
annuity exemption statute for discrimi- 
nating against annuities provided by 
entities other than “completely unre- 
lated, public entities.”? In support of its 
decision, the court relied on the follow- 
ing language: “Exemption statutes. . . 
should be liberally construed in favor 
of a debtor so that he and his family 
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will not become public charges.” Kil- 
lian v. Lawson, 387 So. 2d 960, 962 
(Fla. 1980). 

Second, the court stressed that it had 
found no evidence of an intent to de- 
fraud creditors of the debtor in the 
conversion of nonexempt assets into 
exempt assets through the establish- 
ment of the annuity contract, despite 
the parent-daughter relationship of the 
annuitants and the trustee. Third, the 
Mart court analogized the annuity at 
issue to a spendthrift trust and held 
that, because the trustee was an adult 
woman who was responsible for com- 
plying with the trust requirements and 
making annuity payments, the debtor/ 
principal did not have “absolute domin- 
ion” over the trust principal. 

The Mart decision was appealed to 
the U.S. District Court for the South- 
ern District of Florida, which remanded 
it to the bankruptcy court after deter- 
mining that certain factual findings 
upon which the bankruptcy court had 
relied were erroneous. Specifically, the 
district court directed that before find- 
ing an annuity to be exempt, the un- 
derlying annuity contract must entitle 
the annuitant to receive periodic pay- 
ments without contingency and, fur- 
ther, that the annuitant must have no 
interest in, or control over, the princi- 
pal from which payments are derived. 
However, these standards adopted by 
the district court to determine an ex- 
empt annuity differ substantially from 
the approach subsequently utilized by 
the Florida Supreme Court. 

The McCollam Case. The most influ- 
ential recent case to examine the Flor- 
ida annuity exemption statute was the 
1993 Florida Supreme Court case of 
LeCroy v. McCollam, 612 So. 2d 572 
(Fla. 1993). In McCollam, the court 
was faced with this certified question 
from the 11th Circuit Court of Appeals: 
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“Whether, as a matter of law, an annu- 

ity contract which is established in lieu 
of a creditor paying a debtor a lump 
sum presently owed is exempt from 
creditor claims in bankruptcy under 
Fla. Stat. §222.14.” 

The Florida Supreme Court found 
that an annuity contract is exempt 
under Florida law regardless of the 
purpose for which the annuity is cre- 
ated or the source of the funds for the 
annuity. The vote on the case was four 
to three, with a strong dissent pub- 
lished by Judge McDonald. 

The McCollam debtor was awarded 
an annuity contract as part of the 
settlement for a wrongful death claim 
brought by her father’s estate against 
several parties. After subsequently fil- 
ing bankruptcy, she claimed the annu- 
ity as exempt property under F.S. 
§222.14. Both the bankruptcy court 
and, on appeal, the district court found 
that the annuity contract was exempt 
property protected from creditor claims. 
The 11th Circuit Court of Appeals 
found the issue to be one of first 
impression in Florida and certified the 
question to the Florida Supreme Court. 

The majority opinion of the Florida 
Supreme Court applied the “plain and 
ordinary” meaning doctrine and found 
the language of F.S. §222.14 to be clear 
and unambiguous in its recognition of 
all annuities as exempt properties. To 
determine the “plain and ordinary” 
meaning of the statute at issue, the 
court attempted to adopt a working 
definition of the term “annuity.” After 
reviewing the meanings given that 
term by other courts, the court cites 
two definitions with favor. 

The first of these definitions is found 
in the section of the Florida Statutes 
dealing with retiring school teachers. 
That section defines an “annuity con- 
tract” for purposes of the retirement 
system for school teachers as “annual 

payments for life derived as provided 
in this chapter from the accumulated 
contributions of a member. All annui- 
ties shall be paid in equal monthly 
installments.”2 

The second definition favored by the 
court is from Black’s Law Dictionary, 
which defines an annuity as “a right 
to receive fixed, periodic payments, 
either for life or for a term of years.”3 
The disparate nature of these two de- 
finitions relied on by the Florida Su- 
preme Court highlights the dire need, 
addressed below, for a more com- 


prehensive working definition of “an- 
nuity” for use by the legal profession. 

Having determined that the contract 
at issue was an annuity and without 
specifically defining that term, the 
McCollam majority opinion concludes 
by noting that, since the legislature 
has not limited or restricted the types 
of annuities covered by Florida’s annu- 
ity exemption statute, the annuity at 
issue qualifies as exempt regardless of 
the purpose for which it was created 
or the means through which it was 
funded. Of course, certain annuities 
can still be challenged as fraudulent 
transfers, both under the U.S. Bank- 
ruptcy Code and applicable Florida 
law. 

The dissenting opinion in McCollam 
raises two issues as to why the annuity 
was not exempt. First, the dissent 
argues the meaning of “annuity con- 
tract” under F.S. §222.14 is ambiguous 
and that this contract does not consti- 
tute an “annuity” contract because it 
does not involve the insurance of hu- 
man lives. 

The second argument raised in the 
dissenting opinion is a policy argument 
that, under the majority’s opinion, any 


structured account receivable can easily 
be converted into an annuity and thus 
kept out of the hands of creditors. The 
majority opinion alludes to this prob- 
lem briefly, but notes that avoiding 
problems engendered by unambiguous 
statutory language is the province of 
the legislature rather than the judici- 
ary. 

The Pizzi Case. One of the cases 
which has interpreted F.S. §222.14 in 
light of the McCollam decision is the 
bankruptcy case, In re Pizzi, 153 B.R. 
357 (Bankr. S.D. Fla. 1993). The Pizzi 
debtor won the Connecticut State Lot- 
tery prior to filing for protection under 
Ch. 7 of the U.S. Bankruptcy Code. The 
State of Connecticut Division of Special 
Revenue had purchased an annuity 
contract as a method of funding the 
debtor’s winnings, which made Con- 
necticut the purchaser, beneficiary, and 
contingent beneficiary, and caused the 
debtor to receive her proceeds in the 
form of checks directly from Connecti- 
cut. The debtor sought a discharge for 
her considerable liabilities while si- 
multaneously arguing that the remain- 
ing lottery proceeds to which she was 
entitled should constitute exempt prop- 
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erty under F.S. §222.14, since they 
were paid, albeit indirectly, from the 
proceeds of an annuity contract. The 
bankruptcy court disagreed. 

The bankruptcy court based its deci- 
sion on several factors. Connecticut, 
not the debtor, was the beneficiary 
under the annuity contract and, there- 
fore, the debtor was not in privity with 
the issuer of that contract. The bank- 
ruptcy court also noted that the rele- 
vant statute speaks in terms of “pro- 
ceeds of annuity contracts issued” and 
pointed out that only contracts, not 
proceeds, may be issued and that, there- 
fore, the receipt of annuity proceeds 
through an intermediary is not a suffi- 
cient contractual nexus to an annuity 
contract in the absence of privity for a 
debtor to claim an annuity as exempt 
property. The court further cited the 
fact that the death of the debtor wou!d 
have no effect on the payment obliga- 
tions under the annuity contract as 
further evidence that the debtor’s enti- 
tlement to the lottery proceeds was not 
an annuity. 

The most interesting segment of the 
Pizzi opinion for the purposes of this 
article is the portion in which the court 


determines whether the stream of pay- 
ments received by the debtor from 
Connecticut constitutes a second annu- 
ity distinct from the annuity entered 
into between Connecticut and its in- 
surer. The bankruptcy court analyzes 
the issue as follows: 


Here [in the Pizzi case], the income stream 
flowing directly to the Debtor is not an 
annuity at all. The monies are prize win- 
nings stemming from the winning of the 
lottery. The Connecticut Lottery regula- 
tions never refer to the winnings as pro- 
ceeds of an annuity. The only annuity 
contract here is the annuity purchased by 
the State of Connecticut for its benefit and 
as discussed earlier, the Debtor is not a 
beneficiary of that contract. Even under the 
broad definition of annuity adopted in McCol- 
lam, the monies Ms. Pizzi receives from 
Connecticut each year are not the “proceeds 
of an annuity contract” under Fla. Stat. 
§222.14.4 


The Dixson Case. The final case 
evaluating Florida’s annuity exemp- 
tion statute in light of the McCollam 
decision is In re Dixson, 153 B.R. 594 
(Bankr. M.D. Fla. 1993). As was the 
case in Pizzi, this case involved a 
debtor who declared bankruptcy after 
winning the lottery. In Dixson, the 
court does not analyze the nature of 
the annuity contract at issue but holds 
that, as a matter of law under the 


McCollam decision, the annuity con- 
tract at issue qualified as exempt un- 
der F.S. §222.14. 


Proposed Definition of Annuity 

Florida’s statute protecting annuity 
proceeds from claims of creditors con- 
tains the most effective and useful 
“proceeds® exemption” of any of the 
statutory or even constitutional ex- 
emptions. For example, the proceeds 
of the sale of homestead will be exempt 
to the extent segregated and where 
there is a demonstrable and continu- 
ous intention to reinvest such proceeds 
in a new homestead.§ Insurance pro- 
ceeds are subject to a statutory exemp- 
tion under F.S. §222.13; however, this 
is limited to situations in which the 
death benefits are payable to third 
parties and not the estate of the in- 
sured. In addition, the proceeds of the 
cash surrender value of life insurance 
policies, once distributed, are in all 
likelihood not exempt. On the other 
hand, the proceeds of annuity con- 
tracts, so long as traceable, will per- 
petually retain their exempt character.’ 
This is a tremendously valuable plan- 
ning tool and may not be used fre- 
quently enough because of the current 
ambiguities as to the definition of an 
annuity contract. 

Because the existing caselaw has not 
developed a precise definition of an 
annuity as contemplated in F‘S. 
§222.14, the authors propose the fol- 
lowing definition. 

Annuity. A contractual obligation payable 
by an independent party from a source 
beyond the control of the annuitant, in 
periodic installments at least as often as 
annually, for a term of years or for the 
lifetime of the beneficiary or beneficiaries, 
or any combination thereof, the primary 
purpose of which is to provide in whole or 
in part for the long term financial security 
and well being of the beneficiary or benefici- 


aries thereof. Relevant factors to be consid- 
ered: 

a. Term (In general, annuity benefits 
may be payable in one of two forms or a 
combination of the two. The first is for a 
certain term of years, and the second in- 
volves a series of payments determined 
actuarially with respect to lives of one or 
more persons. Often the payout may be a 
combination of the two. In the opinion of the 
authors, the annuity arrangement which is 
at least in part based on the actual lives of 
the beneficiary or beneficiaries, and places 
the obligor and annuitant in a position 
where they are each taking certain actuar- 
ial risks is preferable.); 

b. Age(s) at projected payout; 

c. Means and ability of obligor to fulfill 
payment and other contractual obligation; 
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d. Absence of prepayment and interim 
withdrawal rights; 

e. Size of payments relative to reasonable 
economic needs and other resources of bene- 
ficiary or beneficiaries; 

f. Manner in which annuity obligation 
arose. 


Practical Application 
and Transactions 

Using this proposed definition of an 
annuity contract, this article will ana- 
lyze certain common business and fam- 
ily planning transactions and suggest 
ways to insulate them from the poten- 
tial claims of outside creditors. 

Nonqualified Deferred Compensation 
Arrangements. The term “deferred com- 
pensation” generally refers to the fu- 
ture obligation of an employer to make 
payments to the employee or desig- 
nated beneficiaries of the employee, 
after the termination of employment, 
as a result of a death or disability, on 
account of services previously rendered 
by the employee or in connection with 
the sale of an employee’s/shareholder’s 
interest in a corporate employer. De- 
ferred compensation should result in 
the delay of the receipt of income and 
hence its taxation to a later date 
through the use of a “nonqualified 
arrangement.” This is to be distin- 
guished from a qualified employee bene- 
fit plan, which shall be discussed in the 
next segment of this article.® 

When the employer is particularly 
creditworthy, such payments may be 
long term, unsecured, and perhaps in 
the form of an annuity. If such pay- 
ments are structured in this manner 
and otherwise meet the proposed de- 
finition of annuity, such payments may 
very well be exempt from the claims of 
the employee’s creditors. In order to 
achieve this result, the payments 
should be noninterest bearing, although 
an interest factor may certainly be 
reflected in the computation of the 
annuity amount. Such an arrangement 
may also provide for benefits of the 
employee’s spouse or other beneficiar- 
ies, should the employee die during the 
payout period.? 

The payments could include a cost-of- 
living adjustment as part of the con- 
tract. However, the drafter of this type 
of contract should structure the annu- 
ity payments in a manner that will 
avoid current inclusion of income un- 
der a variety of tax doctrines, the most 
notable of which is constructive re- 
ceipt.1° 


HT 


Qualified Plan Benefits. A qualified 
employee benefit plan is generally one 
in which the employer contributes 
amounts to a tax-exempt trust on a 
currently deductible basis. Such 
amounts become taxable (including 
earnings thereon) upon distribution 
from the exempt trust. Assets in a 
qualified plan (trust) are exempt from 
the claims of creditors as a result of a 
federally mandated spendthrift provi- 
sion.!! However, the plan proceeds, 
once distributed by the trust, will gen- 
erally be available to creditors. If the 
plan distributions are structured as 
an annuity contract, such proceeds 
may become exempt as well.!2 The 
taxation of distributions from qualified 
plans is an extraordinarily complex 
area having very profound income tax, 
estate tax, excise tax, and even genera- 
tion-skipping tax implications. Thus, 
the tax effects of any proposed plan 
distributions must be carefully ana- 
lyzed, and will often be of greater 
significance than creditor considera- 
tions and may preclude the structure 
of plan distributions in the form of 
annuities. 

Private Annuities. A private annuity 
is a deferred payment sale whereby the 
seller, rather than receiving a typical 
installment note bearing interest and 
secured by the property sold, will re- 
ceive an annuity contract issued by the 
buyer. Annuities derived from the sale 
of assets will generally receive more 
favorable income tax treatment than 
conventional installment obligations. 
This is because the interest element of 
an annuity is level over the time of the 
payout, rather than being “front- 
loaded” as typical in a deferred obliga- 
tion under an installment sale.!4 The 
annuities are typically unsecured in 
order to achieve the more favorable 
income tax treatment (and possibly 
estate tax benefits, as well). An unse- 
cured obligation should increase the 
likelihood that it will be characterized 
as an annuity; however, it may be 
possible to structure a secured obliga- 
tion for a term of years that is entitled 
to installment sale treatment for fed- 
eral income tax purpose. If this is 
attempted, it would be important to 
establish that the annuitant is primar- 
ily relying on the credit of the pur- 
chaser. Accordingly, this type of obliga- 
tion should never be nonrecourse. 

Typically, private annuities involve 
intra-family installment sales arrange- 


ments due to the greater degree of 
trust necessary in transactions involv- 
ing unsecured obligations, and the sale 
in exchange for the private annuity is 
usually made to a trust for the benefit 
of family members. The advantage of 
this technique is that an independent 
trustee would have a fiduciary obliga- 
tion to utilize the proceeds of the prop- 
erty transferred in order to discharge 
the annuity obligation. The private 
annuity transaction must be carefully 
structured to avoid a multitude of tax 
problems.!5 In addition, to avoid the 
pitfalls with respect to the claims of 
creditors exemplified in In re Mart,'® 
the trustee should be independent, the 
transaction should be at arms’ length, 
and the trust should have significant 
“economic substance” separate and 
apart from the annuity transaction. 
Ideally, the seller should not exercise 
any control with respect to the prop- 
erty transferred. 

Utilization of Annuity Benefits and 
Typical Forms of Family Trusts. Most 
often in a family trust arrangement 
when the beneficiary is not under a 
legal disability (e.g., minority or incom- 
petency), the trust will provide for 
current income payments plus possible 
additional payments for the health, 
maintenance, support, and possibly edu- 
cation of the beneficiary, based upon 
an ascertainable and enforceable stan- 
dard. This type of trust will typically 
contain a “spendthrift clause” which, 
if properly drafted, will preclude credi- 
tors from exercising their rights and 
remedies with respect to trust assets. 
However, once distributed, the income 
or principal of the trust is available to 
creditors. 


One possible way to prevent credi- 


tors from reaching these monies is to 
provide that distributions from the 
trust be made pursuant to an annuity 
contract. Usually, a trust that provides 
for income distribution will yield in- 
creased income over the years as a 
result of appreciating assets and, there- 
fore, offset the long-term effects of 
inflation. Under an annuity distribu- 
tion arrangement, a similar result may 
be achieved by having the annuity 
payments adjusted on a periodic basis 
for the cost of living, always upward 
and never downward. 

Marital Deduction Trust. A variation 
on the family trust is an estate tax 
marital deduction trust.!?7 A marital 
deduction trust is simply a type of 


family trust which confers upon the 
surviving spouse, at a minimum, speci- 
fically mandated benefits.!8 Perhaps 
the most popular type of marital trust 
since the enactment of the Tax Equity 
and Fiscal Responsibility Act of 1982 
is known as a QTIP trust. A QTIP trust 
enables the decedent to gain the bene- 
fit of the marital deduction while deter- 
mining the ultimate devolution of the 
trust property upon the death of the 
surviving spouse. In estate planning, 
the marital deduction trust is probably 
the single most important tool because 
it will enable estates of any size to be 
completely estate tax free upon the 
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death of the first spouse to die, without 
placing significant property interests 
directly into the hands of the surviving 
spouse, which interests would be avail- 
able to creditors, subsequent spouses, 
and others. The QTIP trust and similar 
trusts often utilized as marital deduc- 
tion trusts, are permitted to pay over 
annuity amounts to the surviving 
spouse rather than income amounts as 
is typically the case. The benefits of 
such annuity payments are the same 
as other family trusts as described in 
the preceding segment, except that the 
alternative of a totally discretionary 
trust will not be available in a marital 
trust.2° As is the case with the family 
trust, the marital trust may be in 
existence for a considerable period of 
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time and while income payments may, 
in effect, be self-adjusting for inflation, 
annuity payments typically are not. 
Thus, again, indexing for the cost of 
living should be considered. However, 
in the marital trust it is imperative 
that such adjustments be only upward 
adjustments and not downward adjust- 
ments. 


Conclusion 

There are a variety of cases which 
try to determine whether a particular 
financial undertaking or arrangement 
comports with the definition of “annu- 
ity” set forth in F.S. §222.14. None of 
these cases have attempted to con- 
struct a comprehensive and complete 
definition of annuity which may serve 
in a useful manner to analyze fact 
patterns beyond a particular case. This 
article crafts such a proposed definition 
for “annuity” with the hope that, in the 
future, judicial determinations will con- 
sider this approach in defining annu- 


1 In re Mart, 88 B.R. 436, at 438 (Bankr. 
S.D. Fla. 1988), remanded by the USS. 
District Court for the Southern District of 
Florida, Case No. 88-8561-CIV-Ryskamp. 

2 Fra. Star. §238.01(15). 

3 Buack’s Law Dictionary 90 (6th ed. 
1990). 

4 In re Pizzi, 153 B.R. 357 (Bankr. S.D. 
Fla. 1993). 

5 The term “proceeds exemption” refers 
to the continuity of an exemption that 
inures to the benefit of a particular asset 
to its proceeds once distributed or paid out. 

6 Sun First National Bank of Orlando 
v. Geiger, 402 So. 2d 428 (Fla. 5th D.C.A. 
1981); Orange Brevard Plumbing & Heating 
Company v. Lacroy, 137 So. 2d 201 (Fla. 
1962). 

7 In re Benedict, 88 B.R. 387 (Bankr. 
M.D. Fla. 1988). 

8 Qualified in accordance with §§401, et 
seq. 
° There are other interesting aspects 
pertaining to exemption from creditor pro- 
cess of deferred compensation arrangements. 
Certain deferred compensation plans, par- 
ticularly when funded and though nonquali- 
fied, will be governed by the Employee 
Retirement Security Act of 1974 (ERISA). 
This would result in such plan being subject 
to a federally mandated spendthrift provi- 
sion. In addition, such payments may be 
considered wages exempt under Fa. Star. 
§222.11. See In re Wheat, 149 B.R. 1003 
(Bankr. S.D. Fla. 1992); and In re Morrow, 
122 B.R. 151 (Bankr. M.D. Fla. 1990). 
However, please note that the recently en- 
acted act of May 15, 1993, 1993 Fla. Laws 
Ch. 256, 2497 (exemptions from legal pro- 
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cess) amends Fta. Stat. §222.11 to establish 
a definition of earnings (wages). 

10 Constructive receipt is a tax doctrine 
whereby the employee may be required to 
recognize income immediately, notwith- 
standing the fact that the annuity pay- 
ments will be actually made over a number 
of years. 

11 Patterson v. Shumate, 112 S. Ct. 2242 
(1992). 

12 The bankruptcy court in Morrow, 122 
B.R. 151 (Bankr. M.D. Fla. 1990), deter- 
mined that an employee’s interest in the 
Glendale Federal Savings’ Employees Shel- 
tered Pay Plan and which was governed by 
ERISA, was not exempt under F.a. Star. 
§222.14. The court determined that the 
annuity exemption did not apply because 
annuities by definition require the recipient 
to receive fixed payments. Under the above- 
specified plan, the amount to be received 
by the debtor in this case was deemed to 
be variable. Based on Morrow, and the cases 
of In re Talbert, 15 B.R. 536 (Bankr. W.D. 
La. 1981) and In re Peeler, 37 B.R. 517 
(Bankr. M.D. Tenn. 1984), the qualified 
plan provisions respecting the method of 
electing plan distributions may be a matter 
of some import. Ideally, the payout method 
should be based on the reasonable discre- 
tion of the plan trustee (who will typically 
“consult” with the plan beneficiary). 

13 This favorable treatment is generally 
limited to annuities based on the actuarial 
life expectancy of the annuitant or other 
beneficiary, rather than a payment over a 
term of years. 

14 See I.R.C. §§453 and 72. 

15 See I.R.C. §§2036, 2038, and 2702. 

16 Mart, 88 B.R. at 436. 

17 A marital deduction trust is one that 
causes an unlimited deduction from the 
gross estate for federal estate tax purposes 
available to all decedents who die with a 
spouse surviving, though upon the death of 
the spouse the trust corpus will pass to 
other beneficiaries. 

18 L.R.C. §§2056(b)(6) and 2056(b)(7). 

19 Power of appointment (P of A) trusts 
pursuant to I.R.C. §2056(b)(6) are substan- 
tially similar to the QTIP trust except the 
surviving spouse, and not the decedent, 
determines the ultimate distribution of trust 
assets upon the death of the surviving 
spouse. The P of A trust similarly requires 
current payments of income to the surviving 
spouse. Such income payments once made 
by either form of trust (QTIP or P of A) 
would be outside of the protection of the 
spendthrift provision of the trust, thereby 
making such distributions available to the 
surviving spouse’s creditors. There are little- 
utilized provisions in treasury regulations 
which permit the payment of annuity 
amounts rather than income. This is de- 
scribed with greater specificity in proposed 
Treas. Reg. §20.2056(b)(7)(c)(2}, with re- 
spect to QTIP trusts and more generally in 
Treas. Reg. §20.2056(b)-6(b), with respect 
to trusts. 

20 An exception to this is a so-called 
estate trust which requires no current dis- 
tributions. However, the entire trust will 
become available to creditors upon the death 
of the spouse. 
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GENERAL PRACTICE 


inancial institutions have 

the potential to earn signifi- 

cant income by selling insur- 

ance products to clients 
through their existing branch distribu- 
tion systems. However, insurance 
agent trade associations, in an effort 
to protect their livelihood, have con- 
tinually challenged efforts by banking 
institutions to sell insurance products. 
The U.S. Court of Appeals for the Fifth 
Circuit has characterized the conflict 
between these groups as: 


[A] huge commercial tug-of-war between the 
bank holding company industry on the one 
hand and independent insurance agents 
and other insurance industry groups on the 
other. This struggle has taken place not 
only in the courts, but in Congress and 
before the Federal Reserve System Board 
of Governors as well.! 


Another battle in this continuous 
commercial tug-of-war is being fought 
in Florida with respect to the validity 
of proposed Florida Administrative 
Code Rules 4-223.01 through 4-223.011 
promuigated by the Department of In- 
surance to implement the provisions 
of F.S. §626.988.2 

This article provides a general over- 
view of: 1) the provisions of F.S. 
§626.988; 2) the history of the depart- 
ment’s efforts to enforce F.S. §626.988 
prior to the promulgation of the pro- 
posed rules; 3) the provisions of the 
proposed rules; 4) the challenge to the 
proposed rules before the Department 
of Administrative Hearings; and 5) the 
status of the proposed rules on the date 
of submission of this article. 


Overview of General 
Prohibitions of §626.988 

The Florida Insurance Code contains 
broad restrictions on the sale of insur- 
ance products by Florida-chartered fi- 
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nancial institutions. Florida insurance 
law provides that only licensed insur- 
ance agents can transact insurance 
business in Florida, and prohibits 
financial institutions and their em- 
ployees from either becoming or own- 
ing a licensed insurance agent. Further- 
more, Florida places significant 
restrictions on the types of business 
relationships that financial institutions 
may develop with insurance agents for 
the purpose of transacting insurance 
business. 

In this connection, F.S. §626.988(2) 
provides that: 


No insurance agent or solicitor licensed by 
the Department of Insurance under the 
provisions of this chapter who is associated 
with, under contract with, retained by, 
owned or controlled by, to any degree, di- 
rectly or indirectly, or employed by, a 
financial institution shall engage in insur- 
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ance agency activities as an employee, offi- 
cer, director, agent, or associate of a finan- 
cial institution agency. 


The phrase “insurance agency activi- 
ties” is broadly defined to include the 
procurement of applications for, or the 
solicitation, negotiation, selling, effec- 
tuating, or servicing of any policy or 
contract of insurance other than credit 
life insurance and credit disability in- 
surance.’ The phrase “financial insti- 
tution agency” includes any firm en- 
gaged in insurance agency activities 
that is associated with, or owned, con- 
trolled, employed, or retained by a fi- 
nancial institution, including a bank 
and any affiliate.‘ Consequently, as 
stated by the U.S. Court of Appeals for 
the Fifth Circuit, Florida law “gener- 
ally prohibits banking institutions from 
engaging in insurance agency activi- 
ties.”5 

F.S. §626.988 contains exceptions to 
the general prohibition of FS. 
§626.988(2) for, among other things, 
insurance activities existing continu- 
ously since April 2, 1974, and certain 
credit-related insurance activities (e.g., 
mortgage insurance).§ In addition, as 
discussed below in greater detail, the 
Florida Legislature in 1990 added sub- 
section (8) to F.S. §626.988, permitting 
state chartered banks to sell annuities 
in the event that federal law permits 
national banks to sell annuities. 

F.S. §626.988 was unsuccessfully chal- 
lenged on grounds of vagueness, equal 
protection, due process, unlawful dele- 
gation of legislative authority, and fed- 
eral preemption in Glendale Federal 
Savings & Loan Association v. Depart- 
ment of Insurance, 587 So. 2d 534 (Fla. 
1st DCA 1992), rev. denied, 599 So. 2d 
656 (Fla. 1992). In upholding the con- 
stitutionality of the statute, the court 
in Glendale identified the “legitimate 


- 


state goals” behind the statute as be- 
ing: “[cloncerns regarding financial in- 
stitutions’ entry into insurance ac- 
tivities, including the prevention of co- 
ercion, unfair trade practices, and 
undue concentration of resources.” 

These concerns later became the de- 
partment’s stated objectives in con- 
nection with its implementation of the 
proposed rules.8 


Enforcement Efforts Prior to 
Issuance of Proposed Rules 

In the early 1980’s, many insurance 
companies began to consult with the 
department in order to obtain guidance 
as to the applicability of the prohibi- 
tions of F.S. §626.988 to their varied 
activities. In 1985, American Pioneer 
Life Insurance Company inquired as 
to the effect of the law on its opera- 
tions. The issues under consideration 
in the American Pioneer case involved 
control of an insurance company (Ameri- 
can Pioneer Life) by a financial institu- 
tion (American Pioneer Savings Bank). 
The department’s November 18, 1985, 
response to American Pioneer’s request 
for guidance provided, in part, that: “Tf, 
in fact, American Pioneer Savings 
Bank does not directly or indirectly 
control the conduct of insurance activi- 
ties by American Pioneer Life agents 
but, instead, the agents sell insurance 
free of influence from the financial 
institution, the prohibitions of the stat- 
ute are inapplicable.” 

Thus, in 1985, the department lim- 
ited the prohibitions of F.S. §626.988 
to a financial institution’s control of, 
and authority over, an agent’s insur- 
ance activities. 

During the 1980’s, the department 
also advised insurance companies re- 
garding the scope of the permissible 
association between insurance agents 
and financial institutions with respect 
to other areas of concern, such as: 1) 
lobby leases allowing insurance agents 
to conduct insurance activities from 
financial institutions’ premises; 2) sales 
of financial institutions’ customer lists 
to insurance agents; and 3) financial 
institutions’ endorsement of insurance 
products and solicitation of insurance 
business for insurance agents. Most 
importantly, opinions issued by the 
department established guidelines re- 
garding lobby leases. These guidelines 
required, in part, that lobby space 
leased to an insurance agent bé physi- 
cally separated (by moveable partitions 
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or otherwise) from the space in which 
the financial institution conducted its 
business. The purpose of these require- 
ments was to ensure that the public 
not be misled into believing the insur- 
ance agent and the financial institu- 
tion were affiliated. 

As an outgrowth of the expanding 
body of incipient policy being circu- 
lated in the form of opinions, the de- 
partment, in 1986, promulgated rules 
implementing the provisions of F.S. 
§626.988 which were consistent with 
the department’s published opinions. 
These rules were withdrawn before 
adoption, but the department contin- 
ued to use them as guidelines. On 
January 17, 1992, the department pub- 
lished rules that were substantially 
similar to the 1986 guidelines.? The 
January 1992 rules were then promptly 
withdrawn in order to permit the de- 
partment to correct certain inadequa- 
cies in the rules’ economic impact 
statement. On June 26, 1992, rules 
virtually identical to the January 1992 
rules were published.!° On October 16, 
1992, the department published a no- 
tice of change which materially altered 
the June 1992 rules by dramatically 
broadening the definitions of the terms 
“associated” and “associate.”!! These 
changes had the effect of, among other 
things, generally prohibiting insurance 
agents from occupying space in the 
lobby of a financial institution. The 
department’s stated reasons for the 
amendments indicated a perception on 
the part of the department that abuses 
of and widespread noncompliance with 
lease guidelines had resulted in the 
creation of prohibited associations be- 
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tween agents and financial institu- 
tions. 


Summary of Certain Provisions 
of the Proposed Rules 

The proposed rules broadly restrict 
the ability of financial institutions to 
offer insurance products to their cus- 
tomers. In this regard, the proposed 
rules: 

¢ generally prohibit insurance 
agents from leasing lobby space from 
financial institutions for the purpose 
of transacting insurance business; 

¢ provide limited circumstances un- 
der which an insurance agent may 
lease space owned by or in close prox- 
imity to a financial institution (e.g., 
upper floor of building the ground floor 
of which is occupied by the financial 
institution); 

* prohibit commission sharing be- 
tween insurance agents and financial 
institutions; 

* provide solicitation procedures and 
disclosure requirements in connection 
with joint announcements, endorse- 
ments, and solicitations of insurance 
products; 

* restrict the use by insurance 
agents of information gained by finan- 
cial institutions in connection with ex- 
tensions of credit; 

* prohibit the expansion of insur- 
ance activities engaged in pursuant to 
the statutory “grandfather” exemption; 
and 

* exempt from the scope of coverage 
of the proposed rules insurance activi- 
ties involving: (1) credit-related insur- 
ance; and (2) annuities, if national 
banks are permitted to sell annuities 
under federal law. 


Challenge to Validity of 
Proposed Rules 

The proposed rules were the subject 
of a challenge before DOAH in Great 
Northern Insured Annuity Corp. uv. 
Dept. of Insurance, DOAH Case No. 
92-4332RP. The challenge stemmed pri- 
marily from the broad definition of the 
terms “associated” and “associate,” in 
conjunction with the highly restrictive 
leasing provisions, which essentially 
prohibit the sale of insurance products 
by financial institutions or the leasing 
of financial institution lobby space by 
insurance agencies. 

Sale of Annuities and the December 
4, 1992, Order. Due to the fact that 
there is substantial demand for annu- 


i 


ity products among customers of finan- 
cial institutions, and that annuities 
are in fact now being offered through 
financial institutions in Florida, there 
is great interest with regard to the 
impact of the proposed rules on the 
sale of annuities to customers of finan- 
cial institutions in Florida. 

Annuities are defined as “life insur- 
ance” for purposes of Florida law.!2 As 
described above, F.S. §626.988(2) and 
the proposed rules broadly prohibit the 
sale of insurance products by insur- 
ance agents “associated” with financial 
institutions in Florida. 

However, F.S. §626.988(8) provides: 


In the event that a national bank is 
authorized, other than as authorized by 12 
U.S.C. 92, to sell one or more types of 
annuities in Florida pursuant to Federal 
law, then Florida chartered banks, savings 
and loan associations and savings banks, 
and federally chartered savings and loan 
associations and savings banks shall be 
authorized to sell the same type of annuities 
notwithstanding the provisions of this sec- 
tion. 


This provision creates an exception 
from the general prohibition contained 
in F.S. §626.988(2), which generally 
allows Florida and federal financial 
institutions to sell annuities in Florida 
to the same extent as may national 
banks operating under federal law. In 
this regard, the Office of the Comptrol- 
ler of the Currency ruled in Interpre- 
tive Letter No. 499 that annuities are 
“financial investments” rather than in- 
surance products and that the sale of 
annuities by a national bank is a 
proper exercise of its power to engage 
in securities brokerage activities pur- 
suant to 12 U.S.C. §24 (Seventh).!5 
However, the department maintained 
that OCC Interpretive Letter No. 499 
does not amount to “federal law” for 
purposes of triggering the exception 
contained in F.S. §626.988(8). 

In response to cross-motions for par- 
tial summary judgment, DOAH issued 
an order in the Great Northern case 
on December 4, 1992, (the “December 
4 order”), which invalidated the pro- 
posed rules to the extent that they 
purport to prohibit relationships be- 
tween financial institutions and insur- 
ance agents for the purpose of selling 
annuities. 

In response to the December 4 order, 
the department promulgated an amend- 
ment to proposed rule 4-223.002 which 
provides: 


To the extent required by Section 
626.988(8), Florida Statutes, Rule Chapter 
4-223 applies to the sale of annuities by 
agents in association with financial institu- 
tions, only if no national bank has been 
authorized to sell one or more types of 
annuities other than as authorized by 12 
U.S.C. 92, or having been authorized to sell 
such annuities, such authorization is re- 
voked, repealed, rescinded, or otherwise 
terminated. 


The Final Order—On July 30, 1993, 
DOAH issued its final order in connec- 
tion with the Great Northern case. The 
final order addressed the above- 
described amendment to proposed rule 
4-223.002 and concluded: “[T]his lan- 
guage effectively removes the sale of 
annuities from the scope of the rules 
and therefore from the rules proscrip- 
tions.” In so ruling, DOAH recognized 
OCC Interpretive Letter No. 499 and 
the OCC’s unpublished opinion letter 
issued on April 9, 1990, specifically 
addressing the power of national banks 
located in Florida to sell annuities, as 
“federal law” for purposes of F-.S. 
§626.988(8). In reaching this conclu- 
sion, DOAH apparently relied, at least 


in part, on the fact that the U.S. Dis- 
trict Court for the Southern District of 
Texas had, in Variable Annuities Life 
Insurance Co. v. Robert Clark, et al., 
786 F. Supp. 639 (U.S. Dist. Ct., S.D. 
Tex., Houston Div. 1991), upheld the 
OCC’s position that annuities are fi- 
nancial investments and national 
banks have the authority to sell annui- 
ties. However, on August 26, 1993, 
after DOAH’s issuance of the final or- 
der, the U.S. Court of Appeals for the 
Fifth Circuit reversed the district 
court’s decision in Variable and held 
that annuities are insurance products 
and, therefore, national banks are not 
authorized to sell annuities (except in 
towns with no more than 5,000 inhabi- 
tants).!4 

Arguably, as a result of the Decem- 
ber 4 order and the final order, finan- 
cial institutions and insurance agents 
may now enter into lobby space leases 
and other similar arrangements for the 
purpose of marketing annuities to fi- 
nancial institution customers without 
regard to the general prohibitions and 
restrictions contained in the proposed 
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rules and F.S. §626.988(2) (it should 
be noted that F.S. §626.988(8) does 
require a Florida-chartered financial 
institution obtain the approval of the 
Florida Department of Banking and 
Finance prior to engaging in the sale 
of annuities). However, officials of the 
department have advised the authors 
that in light of the Fifth Circuit’s deci- 
sion in Variable, the department is 
likely to maintain its position that 
national banks are not permitted to 
sell insurance under federal law and, 
as such, the sale of annuities is subject 
to the restrictions contained in the 
proposed rules. 

Additionally, the final order held the 
definitions of “associated” and “associ- 
ate” contained in proposed rule 4- 
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223.003(2) to be invalid as “vague and 
incomprehensible” and “thoroughly use- 
less.” However, the final order does not 
suggest that such definitions are more 
restrictive than is authorized by stat- 
ute. In fact, the final order upheld 
proposed rules 4-223.004 and 4-223.005 
which list examples, respectively, of 
prohibited associations, and permitted 
but restricted arrangements not consti- 
tuting prohibited associations. Among 
the list in proposed rule 4-223.004 of 
prohibited associations upheld by 
DOAH in the final order are all lobby 
space leasing arrangements. Under the 
proposed rules, therefore, lobby space 
leases for the purpose of marketing 
insurance products other than mort- 
gage insurance or, arguably, annuities, 
are impermissible and must be recast 
or terminated in order to comply with 
the proposed rules. Accordingly, it ap- 
pears that the final order’s holding 
with respect to the invalidity of pro- 
posed rule 4-223.003(2) is of little 
practical importance. 

The final order also declared invalid 
several provisions of the proposed rules 
relating to financial institutions’ en- 
gaging in “grandfathered” insurance 
activities. These provisions of the pro- 
posed rules were intended to imple- 
ment F.S. §626.988(5), which 
authorizes the continuation of associa- 
tions between financial institutions 
and insurance agents existing on April 
2, 1974. In this regard, the final order 
invalidated certain provisions of the 
proposed rules restricting the ability 
of a “grandfathered” institution to en- 
gage in certain insurance activities 
which are not restricted for “nongrand- 
fathered” institutions. 
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The Current State of Affairs 

At the time of submission of this 
article, several parties to the Great 
Northern case have filed appeals to the 
final order. We have been advised that 
the department intends to file the pro- 
posed rules with the Florida Secretary 
of State in the near future. Under 
normal circumstances, the proposed 
rules would become effective 20 days 
after filing with the Secretary of State. 
However, the department expects that 
one or more parties will move to stay 
the adoption of the proposed rules pend- 
ing the outcome of the appeals in the 
Great Northern case. 

In the meantime, interested observ- 
ers must wait to see whether a clear 
winner will emerge in the continuing 
tug-of-war between financial institu- 
tions and insurance agents in Flor- 
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n 1971, the legislature created 

the Florida Automobile Repara- 

tions Reform Act.! The law was 

designed to distinguish serious 
from minor injuries, creating a “no- 
fault” concept of recovery in motor 
vehicle accidents, requiring claimants 
to look first to their own insurance 
carrier for medical expense and wage 
loss, regardless of who caused the acci- 
dent.? Further, the act barred recovery 
for pain and suffering absent a certain 
type of “threshold” injury.? 

In essence, one who complies with 
compulsory insurance requirements by 
purchasing no-fault coverage, referred 
to as “personal injury protection,” has 
immunity from a claim for pain and 
suffering unless the plaintiff has sus- 
tained a certain type of injury. As 
explained by the Florida Supreme 
Court in Laskey v. State Farm Insur- 
ance Co., 296 So. 2d 9, 13-14 (Fla. 
1974): 

[T]he owner of a motor vehicle is required 
to maintain security (either by insurance 
or otherwise) for payment of the no-fault 
benefits, and has no tort immunity if he 
fails to meet this requirement. This pro- 
vides a reasonable alternative to the tradi- 
tional action in tort. In exchange for his 
previous right to damages for pain and 
suffering (in the limited class of cases for 
recovery of these elements of damage is 
barred by §627.737), with recovery limited 
to those situations where he can prove that 
the other party was at fault, the injured 
party is assured of recovery of his major and 


salient economic losses from his own in- 
surer. 


While there have been numerous 
changes made by the legislature to the 
no-fault law over the past 20 years, the 
concept remains the same.®5 Since 1982, 
the act has been called the Florida 
Motor Vehicle No-Fault Law,® and re- 
quires owners of vehicles registered or 
maintained in Florida for more than 
90 of the preceding 365 days,’ to pur- 
chase at least $10,000 in no-fault cov- 
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erage for medical and disability bene- 
fits. Unless medical payments cover- 
age, which supplements the basic no- 
fault protection, is purchased,’ the in- 
sured is entitled to 80 percent of medi- 
cal bills and 60 percent of lost wages. !° 
The framework of the thresholds is 
set forth in F.S. §627.737 as follows: 
(1) Every owner, registrant, operator, or 
occupant of a motor vehicle with respect to 
which security has been provided as re- 
quired by ss. 627.730-627.7405, and every 
person or organization legally responsible 
for his acts or omissions, is hereby exempted 
from tort liability for damages because of 
bodily injury, sickness, or disease arising 
out of the ownership, operation, mainte- 
nance, or use of such motor vehicle in this 
state to the extent that the benefits de- 
scribed in s. 627.-736(1) are payable for 
such injury, or would be payable but for any 
exclusion authorized by ss. 627.730- 
627.7405, under any insurance policy or 
other method of security complying with the 
requirements of s. 627.733, or by an owner 
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personally liable under s. 627.733 for the 
payment of such benefits, unless a person 
is entitled to maintain an action for pain, 
suffering, mental anguish, and inconven- 
ience for such injury under the provisions 
of subsection (2). 

(2) In any action of tort brought against 
the owner, registrant, operator, or occupant 
of a motor vehicle with respect to which 
security has been provided as required by 
ss. 627.730-627.7405, or against any person 
or organization legally responsible for his 
acts or omissions, a plaintiff may recover 
damages in tort for pain, suffering, mental 
anguish, and inconvenience because of bod- 
ily injury, sickness, or disease arising out 
of the ownership, maintenance, operation, 
or use of such motor vehicle only in the 
event that the injury or disease consists in 
whole or in part of: 

(a) Significant and permanent loss of an 
important bodily function. 

(b) Permanent injury within a reasonable 
degree of medical probability, other than 
scarring or disfigurement. 

(c) Significant and permanent scarring 
or disfigurement. 

(d) Death. 


F.S. §627.737(1)-(2), (1983) (emphasis 
added). 

While it is clear that if a threshold 
injury is proven, the trier of fact may 
consider all traditional elements of 
damage (except those paid or payable 
by no-fault coverage,!! or paid by cer- 
tain collateral sources!2), there is con- 
siderable controversy as to what dam- 
ages are potentially recoverable when 
the plaintiff is found not to have a 
threshold injury. This article focuses 
on the damages available when the 
thresholds are not crossed, as well as 
other issues of interest to the personal 
injury litigator. 


Damages for 
Nonpermanent Injuries 

Prior to the enactment of the no-fault 
legislation, it was clear that in order 
to be compensated for future economic 
losses, i.e., medical expense and earn- 
ing capacity, it was necessary to prove 


ul 


a permanent injury. In Thieneman v. 
Cameron, 126 So. 2d 170 (Fla. lst DCA 
1961), the trial court refused to in- 
struct the jury on future damages in a 
personal injury action. The First Dis- 
trict affirmed the lower court, reason- 
ing that because there was no evidence 
of a permanent injury, the instruction 
was correct. 5 

As explained by the Third District 
in Atlantic Coast Line Railway Co. v. 
Ganey, 125 So. 2d 576, 579 (Fla. 3d 
DCA 1960), it has long been the law 
in Florida that “the measure of future 
loss to be compensated by damages is 
the loss of capacity to earn, that is, 
permanent impairment of ability to 
earn money.” Consistent with estab- 
lished precedent, the Second District 
in Burris v. Bowe’s Funeral Home, 
Ltd., 204 So. 2d 257 (Fla. 2d DCA 
1967), held that the issue of loss of 
earning capacity should go to the jury 
if there is sound competent evidence 
of a permanent, disabling injury. 

Similarly, cases decided after the 
no-fault law was enacted have followed 
common law principles. In Allstate In- 
surance Co. v. Shilling, 374 So. 2d 611, 
613 (Fla. 4th DCA 1979), the court held 
that there must be evidence of some 
degree of permanent injury to warrant 
recovery for the loss of earning ca- 
pacity. See also Platt v. Schwindt, 439 
So. 2d 520 (Fla. 2d DCA 1986); Fla. 
Std. Jury Instr. (Civ.) 6.9. This long- 
standing tenet was recognized by the 
Fourth District in Josephson v. Bowers, 
595 So. 2d 1045 (Fla. 4th DCA 1992), 
in which the court stated, “We agree 
with the appellant that the verdict is 
inconsistent with the legal require- 
ments in Florida that there be perma- 
nent injury before a defendant may be 
held liable for future loss of income and 
other future damages in a personal 
injury claim.” 

In direct conflict with Josephson!3 
is the Fifth District’s opinion in Smey 
v. Williams, 608 So. 2d 886 (Fla. 5th 
DCA 1992), and the Second District’s 
decision in Ketchen v. Dunn, 619 So. 
2d 1010 (Fla. 2d DCA 1993). 

In Smey,'4 the jury found no perma- 
nent injury, yet awarded $80,480 for 
future medical expense and future loss 
of earning ability. The court held that 
the defendant was only exempt from 
tort liability to the extent that no-fault 
benefits are paid or payable, and for 
pain and suffering when there is no 
threshold injury, and an injured party 
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may recover medical expenses and loss 
of earnings “whether or not the two 
items of damages accrued in the past 
(prior to trial) or will be suffered in the 
future (after trial).”15 

On February 11, 1993, the Florida 
Supreme Court authorized the publica- 
tion of Fla. Std. Jury Instr. 6.1(d) 
entitled Motor Vehicle No-Fault Thresh- 
old, noting that the court “expressed 
no opinion as to the correctness of the 
instructions.”!6 

The instruction provides that if the 
evidence does not support the issue of 
permanency, the jury is to “award an 
amount of money which the greater 
weight of the evidence shows will fairly 
and adequately compensate for dam- 
ages caused by the incident in ques- 
tion.”!7 Further, the instruction directs 
that the notes on use should be consid- 
ered and that the damages recoverable 
in the absence of permanency and 
which have not been paid or payable 
by personal injury protection benefits 
should be enumerated.!® 

Interestingly, the instruction does 
not indicate what those elements of 
damage are, but the notes on use and 
comments provide that the no-fault 
statute only sets a threshold to the 
recovery of noneconomic damages and 
if a claimant does not establish perma- 
nency, he or she may still be able to 
recover economic damages that exceed 
personal protection benefits.!9 The ex- 
ample provided is when a claimant at 
trial is not at maximum medical im- 
provement and will have a limited 
period of future loss to income or medi- 
cal expense.2° In such a case, the 
following language should be added: 
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“including any such damage as (claim- 
ant) is reasonably certain to [incur] 
[experience] in the future.”2! 

Recently, the Second District in 
Ketchen?2 joined the Smey court?% in 
allowing future economic damages, 
even though the plaintiff did not sus- 
tain a permanent injury. The lower 
court was found to have erred in refus- 
ing to provide a verdict form in order 
that the jury could consider future 
earning capacity and medical expense, 
regardless of whether they found a 
permanent injury.24 

In analyzing the current conflict over 
damages recoverable for nonpermanent 
injuries, it is helpful to review the 
Florida Supreme Court’s opinion in 
Chapman v. Dillon, 415 So. 2d 12, 18 
(Fla. 1982), in which the court ex- 
plained that an injured party may 
recover out-of-pocket expenses not paid 
or payable by no-fault coverage, re- 
gardless of whether a permanent in- 
jury is sustained. This is not a depar- 
ture from the common law principle of 
no future damage without a permanent 
injury, but simply allows the plaintiff 
to be made whole, economically, for his 
or her “out-of-pocket” or past loss.75 

Confusion may have been created 
by the use of the words “earning ca- 
pacity.” The no-fault law in §627.736 
requires the no-fault carrier to pay in 
disability benefits, wage loss, or loss 
of earning capacity. In Iowa National 
Mutual Insurance Co. v. Worthy, 447 
So. 2d 998 (Fla. 5th DCA 1984), the 
court stated that regardless of whether 
the plaintiff suffered a permanent in- 
jury, if there is economic loss in excess 
of PIP benefits, the negligent party is 
responsible for “the 20% of medical 
expenses not payable under PIP cover- 
ages provided by section 627.736(1)(a) 
and the 40% of lost gross income and 
earning capacity not payable under 
PIP coverage... .”26 

Worthy is consistent with Lasky uv. 
State Farm and Chapman uv. Dillon, 
and should not be considered to alter 
the requirement of permanent injury 
to recover future damages, as the use 
of the term “earning capacity” for PIP 
benefits is not used in the same context 
as “earning capacity” in the traditional 
tort case. 

For example, if someone is employed, 
PIP pays the wages he or she lost and 
the negligent party must pay the wage 
loss exceeding PIP limits until disabil- 
ity ends. If a person was not working 


| 


at the time of the accident, but had a 
reasonable expectation of employment 
and income during the disability pe- 
riod, he or she has suffered loss of 
“earning capacity” and this amount is 
paid by no-fault coverage.2’ Conver- 
sely, the tortfeasor should not have to 
pay for loss of the ability to earn money 
in the future, because no such loss can 
exist without permanent injury or im- 
pairment. 

The controversy is further fueled by 
the use of “past” and “future.” Courts 
and practitioners alike should recog- 
nize that the trial is the line of demar- 
cation. Damages prior to trial are “past” 
damages and those reasonably to be 
incurred are “future” damages. Fur- 
ther, the jury’s determination of the 
nature of the injury when the verdict 
is returned is paramount, as neither 
party can present additional testimony 
to alter the jury’s findings.?° 

If there is not enough difficulty in 
the evaluation of damages that may 
be awarded in light of a finding that a 
threshold injury was not sustained, 
let’s add another factor and consider 
the case to be one for uninsured motor- 
ist benefits. 

While the uninsured motorist stat- 
ute, §627.727, is not part of the no- 
fault act,29 these tort thresholds have 
been adopted by the following lan- 
guage of subsection (7): “The legal 
liability of an uninsured motorist cov- 
erage insurer does not include dam- 
ages in tort for pain, suffering, mental 
anguish, and inconvenience unless the 
injury or disease is described in one or 
more of paragraphs (a) through (d) of 
s. 627.737(2).” 

While it would appear, at least for 
determining potential damages, that 
the uninsured motorist case is no dif- 
ferent from the third party negligence 
action, the Florida Supreme Court has 
recently held in Dawksis v. State Farm 
Mutual Insurance Company, 18 Fla. 
L. Weekly S498 (revised opinion Sep- 
tember 16, 1993), in which the at-fault 
party did not have PIP coverage, the 
tort threshold provisions do not apply. 
The court based its ruling on the lan- 
guage in the State Farm policy whereby 
the carrier was obligated to pay dam- 
ages that the insured was “legally 


entitled to recover” from the uninsured 
motorist, and that because the unin- 
sured motorist did not have security 
(PIP coverage) the insured would be 
able to recover damages notwith- 


standing the lack of a threshold injury. 

The Dauksis court®° approved the 
First District’s similar holding in New- 
ton v. Auto Owners Insurance Com- 
pany, 560 So. 2d 1310 (Fla. 1st DCA 
1990), involving the same policy lan- 
guage. The holding in Newton was felt 
to have limited application as it in- 
volved the alleged negligence of an 
uninsured nonresident motorist.3! 

There certainly seems to be strong 
argument that the policy provision ref- 
erenced above, which is consistent with 
most liability policies containing unin- 
sured motorist coverage, does not pro- 
vide coverage greater than that set out 
in F.S. §627.727(7),32 but unless insur- 
ance policies are rewritten (assuming 
they are consistent with the State 
Farm and Auto Owners policies men- 
tioned above) or the uninsured motor- 
ist statute is revised, the defendant is 
not entitled to the benefit of the no- 
fault threshold where the tortfeasor 
has no PIP coverage. 


Paid or Payable 

Recently, the Florida Supreme Court 
in Mansfield v. Rivero, 620 So. 2d 987 
(Fla. 1993), resolved the argument on 
how to handle unpaid or remaining 
no-fault coverage. The court instructed 
that the phrase “paid or payable” in 
§627.736(3) of the Florida Statutes is 
to be read literally. The Third District 
Court of Appeal in Rivero v. Mansfield, 
584 So. 2d 1012, 1014 (Fla. 3d DCA 
1991), earlier held that unpaid medical 
bills should not be reduced by the 
amount of remaining PIP coverage, 
reasoning that the plaintiff does not 
have to pursue a no-fault claim, and 
may elect to recover the “full amount” 
of damages from the tortfeasor, relying 
on Purdy v. Gulf Breeze Ent., Inc., 403 
So. 2d 1325 (Fla. 1981). 

In rejecting this rationale, the Flor- 
ida Supreme Court in Mansfield v. 
Rivero, 620 So. 2d 987 (Fla. 1993), 
found that §627.737(1) mandated that 
a defendant who has purchased no- 
fault coverage be exempted from tort 
liability to the extent of personal injury 
protection benefits paid or payable for 
the injuries,?° explaining: 

{T]o accept the district court’s holding in 
this case would, in effect, nullify a funda- 
mental part of the No-Fault law. As noted, 
the no-fault statutory scheme sets up a 
means by which an injured party recovers 
most of his or her out-of-pocket expenses 
from his or her own insurer, where the 
injury fails to reach the permanent injury 
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threshold found in §627.737(2), Fla. Stat. 


When addressing the “paid or pay- 
able” controversy, claimants have often 
argued they could simply waive future 
no-fault coverage, eliminating the de- 
fendant’s entitlement to the credit or 
offset. This theory apparently is based 
on Purdy v Gulf Breeze Ent., Inc.*4 

The Florida Supreme Court in Mans- 

field,*5 attempted to clarify the lan- 
guage it authorized over a decade ear- 
lier in Purdy, reasoning: 
The statement in Purdy that there was 
nothing in the law that prevents injured 
persons from waiving their rights to receive 
insurance benefits and suing the tortfeasor 
for the full amount of the damages was 
dictated and written in the context of dis- 
cussing the constitutionality of the collat- 
eral source rule. It was not written with any 
consideration of the mutual exemption pro- 
visions of Section 627.737. In fact, that 
decision upheld the deduction of PIP bene- 
fits. 

Therefore, the argument is presented 
that the plaintiff assumes the risk of 
not having the required no-fault cover- 
age, which seems to be the clear intent 
of the no-fault provisions.°® While in 
Mansfield" it was stipulated that the 
plaintiff had no-fault coverage in force 
for the accident, an unresolved issue 
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is the effect of a claimant’s failure to 
have no-fault coverage. While cases 
have consistently held that the defen- 
dant is not exempted from tort liability 
for out-of-pocket expenses of the plain- 
tiff, which would have been payable 
by no-fault insurance had it been pur- 
chased in this situation,*® their reason- 
ing may be called in question by Mans- 
field,°9 and a literal reading of 
§627.737(1). 


No-Fault Deductible 

Section 627.739(1) of the Florida Mo- 
tor Vehicle No-Fault Law clearly states 
that the amount of the deductible 
chosen by the injured person cannot 
be recovered from the tortfeasor. This 
statute has been upheld by the courts 
on constitutional attacks in Heiden- 
strauch v. Bankers Ins. Co., 564 So. 2d 
581 (Fla. 4th DCA 1990), and in Verde- 
cia v. American Risk Assurance Com- 
pany, 543 So. 2d 321 (Fla. 3d DCA 
1989). 

Despite the clear language of the 
statute, the Third District in Rivero v. 
Mansfield*® surprisingly stated that 
“section 627.739(1) contains no man- 
date that a tortfeasor’s obligation to 
pay damages be reduced by the amount 
of the victim’s deductible.”4! The court 
declined to interpret the statute, be- 
cause the defendants failed to provide 
authority to support their unorthodox 
proposal.42 

On appeal, the Florida Supreme 
Court refused to address the issue 
because the record failed to demon- 
strate that the issue was brought be- 
fore the trial court.43 Accordingly, there 
continues to be debate about the de- 
ductible, notwithstanding the statute. 


Conclusion 

While there are many issues not 
addressed above that the attorney may 
face in the handling of a personal 
injury claim, hopefully the topics 
touched upon will be of benefit to 
plaintiff and defense bars alike.4 


! Fla. Laws Ch. 71-252 (1)-(12). 

2 Id. See also Lasky v. State Farm Mu- 
tual Ins. Co., 296 So. 2d 9 (Fla. 1974); 
Florida Automobile Insurance Law, §1.4, p. 
v2. 

3 Id. See supra note 1. 

4 Id. See Fra. Stat. §627.736 and 
§627.7372 (1992). 

5 Fra. Star. §627.736(3) and §627.7372, 
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93-245, (1)-(4). 

13 Josephson v. Bowers, 595 So. 2d 1045 
(Fla. 4th D.C.A. 1992). See also Fazzolari 
v. City of West Palm Beach, 608 So. 2d 927 
(Fla. 4th D.C.A. 1992). 
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REAL PROPERTY, PROBATE & TRUST LAW 


Judgment Lien Priority 


and Resulting Trusts Under 


eal property litigation and 
transactional lawyers 
sometimes face issues con- 
cerning Florida’s recording 
act, F.S. §695.01. This article focuses 
on the extent of protection given to 
judgment lien creditors under the act. 
The issue often centers around whether 
the judgment debtor holds title under 
a resulting trust and, if so, whether 
the judgment debtor holds title under 
being in the debtor when initially ex- 
tending credit. 


Recording Acts—Background 

The main function of recording acts 
is to put persons on constructive notice 
of matters revealed by recorded docu- 
ments, and to protect certain persons 
(i.e., purchasers for value without no- 
tice) from claims arising under unre- 
corded instruments. See Florida Real 
Property Sales Transactions (CLE 
1978), §5.2, and 44 Fla. Jur. 2d, “Re- 
cords and Recording Acts,” §40. The 
act is a notice-type recording statute. 
See 1A Boyer, Florida Real Estate Trans- 
actions, §26.02. 

The act provides, in pertinent part: 
“No conveyance ... of real property 
. .. Shall be good against creditors or 
subsequent purchasers for a valuable 
consideration and without notice, un- 
less the same be recorded according to 
law... ” F.S. §695.01(1).! 


Creditor Protection Generally 
To qualify for protection under the 
act, a creditor must have a judgment 
lien; general creditors are not covered. 
See 1A Boyer, Florida Real Estate 
Transactions, §28.02, and 44 Fla. Jur. 
2d, “Records and Recording Acts,” §61 
and 62. Thus, a creditor must record a 
certified copy of a money judgment in 
the official records of the county where 
the property is located. F.S. §55.10(1). 
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In addition, when an unrecorded inter- 
est is involved, the judgment creditor 
must be without notice (actual, con- 
structive, or implied) of such unrecord- 
ed interest. 

Many judgment debtors have strenu- 
ously argued that for judgment credi- 
tors to obtain protection under the act, 
they must have relied on the record 
title being in the debtor when initially 
extending credit. This argument hasn’t 
prevailed, though, unless the judgment 
debtor held title under a resulting 
trust. A resulting trust may arise in 
favor of one who furnishes the funds 
to purchase property, the title to which 
is taken in another person’s name.” As 
eloquently stated by Judge Cowart in 
F.J. Holmes Equipment, Inc. v. Babcock 
Building Supply, Inc., 553 So. 2d 748 
(Fla. 5th DCA 1989): “The equities in 
this direction are especially strong 
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when the parties intended that the 
title was to be held by the legal grantee 
for the use and benefit of the person 
supplying the consideration for the 
purchase.” Id. at 749. Intention is a 
key element of a resulting trust; it 
must be shown that the grantee was 
to hold legal title only, without enjoy- 
ing the beneficial ownership. 56 Fla. 
Jur. 2d, “Trusts,” §§88 and 90. 


Examples 

Two examples will help illustrate the 
foregoing principles. 

The first example involves a result- 
ing trust. Commerce Bank, in 1989, 
made a loan to Howard. In 1990, Dus- 
tin, Howard’s brother, purchased a par- 
cel of nonhomestead property located 
in Orange County. Title, however, was 
taken in the names of Dustin and 
Howard, as tenants in common, by a 
duly recorded deed. Dustin did not 
intend to make a gift to Howard of the 
one-half interest, Dustin paid all ex- 
penses related to the property, and 
Howard did not even learn of the deed 
until many months later. In 1991, the 
loan went into default and Commerce 
Bank obtained a judgment against How- 
ard, a certified copy of which it promptly 
recorded in the official records of Or- 
ange County. The attorney for Com- 
merce Bank, a renowned expert in 
collecting judgments, was elated when 
he discovered Howard’s apparent inter- 
est in the property. His joy turned to 
disappointment, though. Because Com- 
merce Bank did not rely on Howard’s 
record ownership in extending credit 
to him, and because Howard held title 
to a one-half interest in the property 
as trustee of a resulting trust with his 
brother as beneficiary, Commerce Bank 
would (in an ensuing action) be prevent- 
ed from levying upon the property to 
satisfy the debt. Had the lender made 


; 

: 
is 
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the loan subsequent to the recording 
of the deed, and had the lender relied 
on such record ownership in extending 
credit (i.e., without knowledge of the 
resulting trust in favor of Dustin), the 
lender could levy upon Howard’s one- 
half interest. See First Natl Bank of 
Arcadia v. Savarese, 101 Fla. 480, 134 
So. 501 (Fla. 1931) (judgment creditor 
not permitted to levy upon property 
titled in name of debtor who held as 
trustee of resulting trust since creditor 
did not rely on such ownership in 
extending credit); F.J. Holmes Equip- 
ment Inc. v. Babcock Building Supply, 
Inc., 553 So. 2d 748 (Fla. 5th DCA 
1989) (creditor prevailed over unrecord- 
ed resulting trust interest since 
creditor had relied on ownership of 
debtor in extending credit); and Estey 
v. Sharp Electronics Corporation, 409 
So. 2d 217 (Fla. 4th DCA 1982) (inter- 
est of creditor who did not rely on 
debtor’s record ownership held inferior 
to interest of beneficiary under unre- 
corded resulting trust). 

The second example involves an un- 
recorded deed. In 1987, Pat and Connie 
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acquired record title to a parcel of 
nonhomestead property located in Dade 
County. In 1988, Pat executed and 
delivered a deed to Connie, conveying 
her one-half interest. This deed was 
never recorded.? In 1990, Sunshine 
Bank made a loan to Pat. After she 
defaulted the following year, Sunshine 
Bank obtained a judgment against her, 
and immediately recorded a certified 
copy of it in the official records of Dade 
County. The lender had no knowledge 
of the unrecorded deed, nor did it 
rely on Pat’s record ownership of a 
one-half interest in the property when 
extending credit to her. A few months 
later, the bank sought to levy upon 
Pat’s record one-half interest, which 
Connie found unsettling. Who has pri- 
ority, Connie or Sunshine Bank? Since 
there is no resulting trust issue, the 
judgment creditor prevails; reliance (or 
not) on Pat’s record ownership in ex- 
tending credit is irrelevant. Connie 
should have recorded the deed. See In 
re McCall, 69 B.R. 975 (M.D. Fla. 1987) 
(creditor prevailed over grantee under 
unrecorded deed since no resulting 
trust existed and creditor was without 
knowledge).* 


Conclusion 

The theory behind requiring reliance 
on record ownership in the debtor when 
a resulting trust is involved is based 
on the equities as between the benefici- 
ary of the resulting trust and the 
creditor. The creditor should prevail 
in equity when such reliance is shown, 
since the judgment debtor “permitted 
the judgment creditor to rely to his 
detriment on the apparent record own- 
ership of the trust property by the 
debtor and the appearance of financial 
responsibility which such land owner- 
ship implies.” F.J. Holmes Equipment, 
Inc. v. Babcock Building Supply, Inc., 
553 So. 2d 748, at 750.5 

Prudent title examination for a pur- 
chaser or a lender requires that a 
judgment against a record owner not 
be ignored even if the facts suggest 
that the judgment creditor did not rely 
on record ownership being in the debtor 
who appears to hold title under a 
resulting trust. The validity vel non of 
the judgment lien should be either 
judicially determined or established 
by agreement. Counsel representing 
lenders should consider advising them 
to establish evidence of reliance on 
their debtors’ real estate ownership 
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when initially extending credit, in the 
event that they ever seek to levy upon 
property and it turns out that title is 
held under a resulting trust. 

In summary, a judgment lien credi- 
tor’s status as a protected party under 
the act is not altered by the fact that 
he or she did not rely on the debtor’s 
apparent record ownership of certain 
real property in initially extending 
credit, unless the debtor holds title 
under a resulting trust (in which case 
reliance must be shown).7 


1 Foran in-depth discussion of recording 
acts, see 6A PoweLt on REAL Property, 19 
904-906. 

2 Aresulting trust is to be distinguished 
from an express trust. The latter is created 
only when the settlor manifests an inten- 
tion to create a trust, while the former is 
created when the circumstances indicate 
an absence of an intention on the part of the 
settlor to give the beneficial interest to the 
grantee. V. Scott, THE Lawor Trusts, §404.1. 
A resulting trust should also be distin- 
guished from a constructive trust, which is 
imposed when “a person holding title to 
property is subject to an equitable duty to 
convey it to another on the ground that he 
would be unjustly enriched if he were per- 
mitted to retain it.” Id. at §404.2. See 
Wadlington v. Edwards, 92 So. 2d 629 (Fla. 
1957). For more detailed information about 
resulting trusts, see Scott, supra at §§404- 
460 and 76 Am. Jur. 2d, Trusts, §§166-199. 

3 Notwithstanding this failure to record, 
the deed was still valid as between Pat and 
Connie. 1A Boyer, FioripA Reat Estate 
TRANSACTIONS, §26.04. 

4 This case contains an excellent discus- 
sion of Florida caselaw dealing with the 
issue of creditor protection under the act. 

5 Some non-Florida cases hold that for 
a judgment creditor to prevail over a benefi- 
ciary of a resulting trust, the creditor must 
show that the beneficiary “knew or had 
reason to know that the trustee [i.e., the 
record title holder/judgment debtor] was 
obtaining credit or was likely to obtain 
credit from third persons on the faith of his 
apparent ownership.” Scort, supra note 2, 
at §313. In Florida, extension of credit by a 
third party (without notice) relying on the 
record is enough to trigger the beneficiary 
being estopped from enforcing equitable 
interest in the property. 
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TAX LAW NOTES 


uring the 1993 legislative 

session, a bill was intro- 

duced in the Florida House 

of Representatives to sub- 
ject S corporations and limited 
partnerships to Florida’s corporate in- 
come tax under F.S. Ch. 220.! The bill 
passed the House, but died in commit- 
tee in the Senate. However, given the 
state’s increasing need for revenues, a 
modified version of this bill could be 
introduced in a subsequent legislative 
session. It is hoped that the analysis 
contained in this article may point the 
way to an improved version of the tax 
that was proposed in the bill. 


The Proposed Bill 

Currently, Florida imposes an in- 
come tax of 5.5 percent on the taxable 
income of a C corporation. Presently, 
S corporations are generally not sub- 
ject to the Florida corporate income tax 
because their taxable income is defined 
to include only the built-in gains under 
IRC §1374 and excess net passive in- 
come under IRC §1375.? The proposed 
bill would have changed the definition 
of taxable income for S corporations 
by treating the election under IRC 
§1362(a) as not being in effect.? 

The bill would have also created a 
small business exemption for S corpo- 
rations.4 This small business exemption 
would have been in addition to the 
$5,000 exemption provided in F\S. 
§220.14. The small business exemption 
contained in the bill provided that an 
eligible taxpayer would receive an ad- 
ditional exemption of $15,000 of net 
income from tax.5 To qualify for this 
exemption, in addition to being an S 
corporation, the corporation could have 
no more than five shareholders, one of 
whom must be an employee of the 
corporation.® If an S corporation in- 
come tax is passed, S corporations and 
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their shareholders can be expected to 
minimize or completely avoid the tax 
by reducing Florida net income to the 
$15,000 small business exemption 
amount. It will also be argued that 
there should be an expanded small 
business exemption that applies to all 
taxable small businesses regardless of 
their legal form. 

Some of the methods by which the 
Florida net income of S corporations 
could be reduced or eliminated include: 
increased salary payments to share- 
holder/employees (Sh/E’s), increased 
rental or royalty payments for the 
corporation’s use of shareholder-owned 
assets, sale of inventory or fixed assets 
to the S corporation by Sh/E’s at prices 
designed to reduce Florida net income, 
or increased interest payments to share- 
holders for loans to the corporation 
(furthermore, shareholders will have 
an additional incentive to capitalize 
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the S corporation with debt rather 
than equity). 


Tax Planning Opportunities 

S corporations are closely-held, with 
no more than 35 shareholders.’ A typi- 
cal S corporation is often a family 
business or a professional service cor- 
poration (PSC). Typically, some or all 
of the shareholders are employees or 
former employees of the corporation. 
Particularly, where all the sharehold- 
ers are employees, it is an easy matter 
to convert what would otherwise be the 
shareholder’s share of Florida net in- 
come into compensation, interest, rents, 
or royalties, etc. 

In the case of a regular C corpora- 
tion, earnings, whether distributed 
(dividends) or not (retained earnings), 
are subject to tax at the corporate level. 
Furthermore, dividends received by 
shareholders are also subject to per- 
sonal income tax. Dividends are, 
therefore, effectively taxed twice, once 
at the corporate level and again at the 
shareholder level. 

In the case of an S corporation, 
generally, income is passed through 
the S corporation to the shareholders 
without being subject to corporate level 
tax at the federal level. Tax is gener- 
ally only imposed at the shareholder 
level. A simple year-end accounting 
will determine how much must be paid 
out as compensation (or, perhaps, rent, 
royalties, interest, etc.) to reduce or 
eliminate “ordinary income” and other 
items of income of S corporations or 
“taxable income” of C corporations. 
Note that for federal income tax pur- 
poses the computation of “taxable 
income” of a C corporation is different 
than the computation of “ordinary in- 
come” for an S corporation.® 

The proposed S corporation tax was 
to be imposed on Florida net income 


x 


exceeding $15,000.29 To arrive at Flor- 
ida net income, the S corporation must 
first calculate taxable income in the 
same manner that a C corporation 
calculates taxable income for federal 
purposes.!° This imposes an additional 
compliance cost on S corporations. In 
addition to the Form 1120S (US. in- 
come tax return for an S corporation) 
now completed and filed with the IRS, 
S corporations would be required to 
complete and file a pro forma Form 
1120 and an F-1120 (Florida corporate 
income/franchise and emergency excise 
tax return) whether or not they owe 
tax.!!1 Accountants would appreciate 
the new business. 

Reducing or eliminating taxable in- 
come is presently a common practice 
for C corporations. This is particularly 
important for PSC’s that are C corpora- 
tions because they are taxed at the 
highest corporate rate (currently 34 
percent) on the first dollar of taxable 
income (i.e., there is no benefit of 
graduated brackets).!2 

For S corporations that are family 
businesses, shareholders are commonly 
employees (Sh/E’s) and related to each 
other. Therefore, the same year-end 
accounting procedure articulated above 
for PSC’s is feasible for family busi- 
nesses operating as S corporations. 
Furthermore, even if some of the share- 
holders are not employees, their share 
of Florida net income could be dis- 
tributed as compensation, rent, 
royalties, etc., (thereby reducing or 
eliminating Florida net income) to a 
Sh/E relative (e.g., father or mother) 
who could then make a “gift” of the 
nonemployee shareholder’s share of in- 
come to the nonemployee shareholder 
(e.g., son or daughter). Spouses can 
transfer between themselves unlimited 
amounts as gifts.!3 Individuals can gift 
up to $10,000 annually ($20,000 when 
spouses join in the gift) per recipient, !4 
free from gift tax, without expending 
any of the unified credit which pres- 
ently shelters the first $600,000 of gifts 
and/or taxable estate from gift and/or 
estate taxes. Such transfers are prob- 
ably not bona fide gifts and, therefore, 
should be added back to “taxable in- 
come.” However, such assertions by 
taxing authorities may be difficult to 
prove. 


Additional Considerations 
As indicated above, there are oppor- 
tunities to reduce or eliminate the 


Florida net income of S corporations 
and thus eliminate the proposed Flor- 
ida S corporation tax where Florida net 
income is reduced to $15,000 or less 
(similar opportunities are also avail- 
able for closely held C corporations, 
less the benefit of the $15,000 small 
business exemption). 

A likely consideration of Sh/E’s in 
determining whether they should re- 
duce Florida net income is the FICA 
tax imposed on compensation equal to 
7.65 percent paid by the employer/S 
corporation matched by 7.65 percent 
paid by the Sh/E. Since in the case of 
S corporations, the corporation/em- 
ployer and Sh/E are economically one, 
the cost to the Sh/E (for compensation 
up to $57,600 in 1993) in FICA tax is 
15.3 percent (7.65% x 2) of $57,600, or 
$8,812.80.15 Other costs imposed on 
compensation include federal and state 
unemployment taxes and workers’ com- 
pensation insurance. 

Another factor to consider is whether 
Sh/E’s want to increase their FICA 
taxes so as to increase their Social 
Security benefits in retirement. This 
may be the case especially if a Sh/E is 
close to retirement and the present 
value of the increase in Social Security 
benefits is greater than the incremen- 
tal difference between the FICA taxes 
and the proposed S corporation taxes. 
For example, the FICA tax is $1,530 
on a $10,000 increment of compensa- 
tion (up to $57,600). The same $10,000, 
if part of Florida net income (above the 
$15,000 small business exemption), 
would be subject to $550 in Florida 
corporate income tax. The immediate 
cost of distributing the $10,000 as 
compensation is the $980 difference 
between the two tax amounts. How- 
ever, if the present value of the 
incremental increase in Social Security 
benefits associated with the $1,530 
payment of FICA taxes is greater than 
$980, the Sh/E’s (if they did this analy- 
sis) might be inclined to take the 
$10,000 as compensation and pay the 
FICA tax rather than leave the $10,000 
in the corporation to be subject to the 
proposed Florida S corporation tax. 

Some S corporation Sh/E’s have been 
artificially keeping their compensation 
low (thereby getting more S corpora- 
tion ordinary income and other pass- 
through items which are not subject 
to FICA taxes) so as to minimize their 
exposure to FICA taxes. For example, 
if the compensation of the Sh/E was 
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kept at $20,000 while Sh/E’s share of 
S corporation income was $80,000, the 
Sh/E would generally have saved 
$5,752.80 ($37,600 ($57,600-$20,000) 
x 15.3%) in FICA taxes. The IRS has 
been auditing for this practice and has 
been increasing the compensation of 
the Sh/E to reflect the fair market 
value of the Sh/E’s services so as to 
collect additional FICA taxes. 

Regulations under IRC §162 provide 
for the disallowance of the deduction 
of the portion of compensation deemed 
excessive. However, since S corpora- 
tions are not subject to a corporate 
level tax, excessive compensation is a 
moot point. Excessive compensation in 
a C corporation reduces the corpora- 
tion’s “taxable income” and, therefore, 
the amount of corporate tax. Income 
that is paid out as dividends gets taxed 
twice—once at the corporate level and 
again at the shareholder level. Com- 
pensation is a deduction to the 
corporation (dividends are not) and is, 
therefore, only taxed at the Sh/E level. 
For example, if the IRS determined 
that $1 million of compensation was 
excessive it could assess the corpora- 
tion $340,000 ($1,000,000 x 34%) in 
corporate income taxes by denying $1 
million of compensation as a deduction. 
The compensation will probably be re- 
characterized as dividends. 

Because S corporations are generally 
not subject to a corporate level federal 
income tax, there is no reason for the 
IRS to audit them for excessive com- 
pensation. Compensation and the 
shareholders’ share of S corporation 
income are taxed at the same rate for 
income tax purposes (not FICA pur- 
poses). Therefore, the same amount of 
federal income tax (not FICA tax) will 
be due whether the Sh/E receives a 
million dollars in compensation or as 
the Sh/E’s share of S corporation in- 
come. The only compensation issue for 
federal tax purposes is whether too 
little was received as compensation so 
as to avoid the FICA tax (see earlier 
discussion). 

An S corporation is unlikely to bonus- 
out to a Sh/E income as compensation 
which could otherwise be received as 
the “shareholder’s share of income, 
credits, deductions, etc.” where the 
“shareholder’s share of income, credits, 
deductions, etc.” plus compensation is 
not greater than $57,600. For example, 
if the Sh/E can receive $30,000 in 
compensation (assuming there is no 
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avoidance of FICA tax) and $27,600 as 
the “shareholder’s share of income, 
credits, deductions, etc.,” it generally 
would not make economic sense for the 
Sh/E to trade the 5.5 percent Florida 
S corporation tax on the Sh/E’s share 
of the S corporation’s Florida net in- 
come (above the $15,000 ‘small 
business exemption”) for the 15.3 per- 
cent federal FICA tax. Therefore, within 
certain compensation levels of Sh/E’s, 
avoidance of the Florida S corporation 
tax does not seem likely. 

The Florida net income levels in 
which S corporation tax avoidance is 
less likely will turn on the extent to 
which the Sh/E’s in the aggregate are 
receiving compensation less than their 
aggregate Social Security caps. For 
example, assume there are five equal 
shareholders each having compensa- 
tion of $40,000, or a total of $200,000. 
The aggregate Social Security caps of 
these five Sh/E’s is $288,000 ($57,600 
x 5). If the S corporation has Florida 
net income of $83,000, there would be 
no tax purpose served by recharacteriz- 
ing this $83,000 as compensation and 
subjecting it to the 15.3 percent FICA 


tax rather than paying the 5.5 percent 
S corporation tax on Florida net income 
above the $15,000 “small business ex- 
emption” ($68,000). 

However, if the Florida net income 
could be distributed as interest, rents, 
or royalties to Sh/E’s rather than com- 
pensation subject to FICA tax, such 
distributions are, again, likely. Also, 
Sh/E’s with compensation greater than 
the FICA ceiling would prefer to reduce 
Florida net income with distributions 
in the form of compensation, rents, 
royalties, interest, etc. Therefore, the 
interests of those Sh/E’s with compen- 
sation over the FICA ceiling versus 
those with compensation under the 
FICA ceiling would have to be ad- 
dressed. High income (above FICA 
ceilings) Sh/E’s may want to reduce S 
corporation net income with compensa- 
tion distributions while lower-income 
Sh/E’s may prefer to pay the 5.5 per- 
cent S corporation tax on Florida net 
income over $15,000 rather than the 
15.5 percent FICA tax. For example, if 
there were just two equal Sh/E’s each 
with compensation of $150,000 and 
Florida net income was $300,000, 
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$285,000 could be distributed to the 
two Sh/E’s as compensation to avoid 
the Florida S corporation tax without 
any FICA tax consequences, and the 
remaining Florida net income would 
be sheltered by the $15,000 small busi- 
ness exemption. 

Another factor that could influence 
the decision to increase compensation 
(and thereby decrease S corporation 
Florida net income) is whether the 
Sh/E is subject to a state personal 
income tax. Although Florida has no 
personal income tax, it is possible that 
some Sh/E’s of S corporations that will 
be subject to the proposed S corpora- 
tion tax are residents of states with a 
personal income tax. 

It seems likely, therefore, that “high 
income” (receiving more than the So- 
cial Security cap) Sh/E’s will take most 
of the S corporation’s income out as 
compensation (or other forms of in- 
come) to avoid the S corporation tax. 
These high income Sh/E’s do not have 
to be concerned about the IRS auditing 
for excessive compensation for the rea- 
sons stated earlier. However, the IRS 
may adjust compensation upward to 
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collect additional Medicare taxes above 
the Social Security tax cap ($57,600 for 
1993). 


Observations 

The group most likely to absorb the 
S corporation tax appears to be Sh/E’s 
receiving less than the Social Security 
tax ceiling in compensation (and a 
relatively small share of the S corpora- 
tion’s income). Below the Social 
Security tax ceiling the Sh/E should, 
generally, not want to trade the 5.5 
percent S corporation tax for the 15.3 
percent FICA tax; therefore, Sh/E’s are 
unlikely to reduce Florida net income 
by increasing compensation. Fortu- 
nately, the $15,000 small business 
exemption provided in the proposed S 
corporation tax would mitigate against 
this decision. However, the relief is 
diluted by the number of shareholders 
that must share the exemption. For 
example, if there are five Sh/E’s, the 
average benefit of the exemption per 
Sh/E is only $3,000 ($15,000/5) each. 
Even this benefit is reduced if the IRS 
increases compensation and reduces S 
corporation net income below the 
$15,000 small business exemption to 
collect FICA tax. 

At income levels above the Social 
Security tax cap, the Sh/E’s are likely 
to reduce what would otherwise be S 
corporation net income by increasing 
their compensation (or interest, rental 
income, royalty income, etc.) to avoid 
the 5.5 percent S corporation tax. Above 
the Social Security tax ceiling ($57,600), 
there is a 2.6 percent tax advantage 
in taking income out of the S corpora- 
tion as compensation rather than 
leaving it in the S corporation to be 
taxed as Florida net income at 5.5 
percent. The tax advantage increases 
to 5.5 percent if the income can be 
taken out as interest, rent, royalties, 
etc., which are not subject to any FICA 
tax. 

One option to reduce avoidance of 
Florida income tax, albeit an imperfect 
one, is to limit the amount of compen- 
sation per Sh/E that could be deducted 
in determining S corporation Florida 
net income. Of course, compensation 
limits would not preclude income being 
removed in the form of interest, rents, 
royalties, etc. 


Change in Entity Strategies 
A viable S corporation tax can be 
expected to cause some S corporations 


to convert to limited liability compa- 
nies or C corporations. A principal 
reason why limited liability companies 
are not presently being used in great 
numbers in Florida is that they are 
subject to Florida’s corporate income 
tax regardless of how they are treated 
for federal income tax purposes. With 
a viable S corporation tax, the tax 
disadvantage of the limited liability 
company is eliminated in that both 
entities will be taxed in an identical 
fashion (except for the $15,000 small 
business exemption). Given the federal 
tax advantages of a limited liability 
company (which is treated like a part- 
nership for federal income tax purposes) 
over an S corporation, and the neutral 
effect of the Florida corporate income 
tax, it is likely that the choice of entity 
decision would more often (than in the 
past) be made in favor of the limited 
liability company versus the S corpora- 
tion. 

By converting to a C corporation, the 
S corporation taxpayer would avoid the 
administrative cost of preparing a pro 
forma Form 1120, which would be a 
necessary step in the preparation of 
the F-1120. Further, as a C corporation 
the corporation can fully deduct the 
fringe benefits provided to Sh/E’s. The 
deductibility of such benefits to owners 
other than C corporation Sh/E’s is 
otherwise limited.!6 However, excess 
compensation concerns unique to C 
corporations (see earlier discussion) 
may mitigate against converting to a 
C corporation. 


Solutions 

The proposed S corporation tax did 
not adequately address the tax avoid- 
ance opportunities available that 
probably would have made the tax 
unfair in its application. To be viable 
and fair, the Department of Revenue 
will have to audit S corporations, lim- 
ited partnerships, and limited liability 
companies for excessive payments 
(which reduce Florida net income) to 
Sh/E’s and partners. It should look to 
the IRS for guidance in determining 
what is excessive. To conserve its audit 
resources, the department should con- 
tinue to rely on the IRS to audit C 
corporations for excessive payments to 
Sh/E’s. To be equitable, the small busi- 
ness exemption should either be 
extended to C corporations, limited 
liability companies, and limited part- 
nerships, or to none. The choice of 
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entity decision should not be driven 
by the tax preference given to only S 
corporations that qualify for the small 
business exemption. Alternatively, a 
distinction could be made between busi- 
ness activities and investment activities 
without regard to the legal form of the 
entity. The small business exemption 
could be extended to taxable entities 
engaged in business activities but not 
to those engaged in investment activi- 
ties. 

Without the threat of audit for ex- 
cess distributions to Sh/E’s, S 
corporations can be expected to reduce 
or eliminate Florida net income above 
the small business exemption ceiling 
of $15,000 in the manner earlier set 
forth. Fortunately for the Department 
of Revenue, the risk of audit should 
reduce the amount of excess distribu- 
tions made by business entities subject 
to the proposed tax. The department 
will, of course, have to establish a 
credible capability to audit for excess 
distributions if this deterrence is to 
remain effective. 

The legislature should give serious 
consideration to providing a more broad- 
based small business exemption for all 
forms of business that may otherwise 
be subject to Florida’s corporate income 
tax (e.g., C corporations, S corpora- 
tions, limited liability companies, and 
limited partnerships). If a small busi- 
ness met the requirements of this 
exemption, they should not have to file 
either a pro forma Form 1120 or a 
Form F-1120. They would only file a 
copy of the federal corporate return 
(Form 1120 or Form 1120S) or partner- 
ship return (Form 1065) filed with the 
IRS along with the associated Schedule 
K-1’s and an information report identi- 
fying the character of all distributions 
to Sh/E’s. Such an exemption would 
spare many small businesses the add- 
ed cost of preparing and filing a pro 
forma Form 1120 and a Form F-1120. 


Conclusion 

Expanding the application of Flor- 
ida’s corporate income tax to cover S 
corporations and limited partnerships 
is viable if the change is implemented 
in a way that prevents tax avoidance 
through excessive distributions (which 
reduce Florida net income) to Sh/K’s, 
and if a small business exemption is 
provided to all taxable small busi- 
nesses regardless of their legal form. 
Such an exemption would relieve ex- 


3 
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empted small businesses of the 
administrative costs of complying with 
the proposed change, and at the same 
time allow the Department of Revenue 
to focus its resources where they would 
be most productive. The foregoing ex- 
panded small business exemption 
should also reduce many of the small 
business communities’ objections to the 
expanded coverage of Florida’s corpo- 
rate income tax under any future 
proposed change. Lastly, the Depart- 
ment of Revenue will require a credible 
audit capability to prevent the tax base 
from being eroded by excessive distri- 
butions to Sh/E’s and partners of 
limited partnerships and limited liabil- 
ity companies.0 


1HB 1935. 
2 Fra. Star. §220.13(2)(i) (1991). 
3 HB 1935 §3 amending paragraph (b) of 
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subsection (1) and subsection (2) of Fra. 
Star. §220.13. 

4HB 1985 §4. 

5 Id. The $5,000 exemption is a reduction 
in the determination of “Florida net income” 
and is, therefore, already reflected in Flor- 
ida net income. 

8 Td. 

726 U.S.C. §1361(b)(1). 

8 For example, the computation of “tax- 
able income” includes capital gains as a 
part of “total income” and contributions as 
a part of “total deductions.” Neither of these 
items is included in the computation of 
“ordinary income” for an S corporation be- 
cause they are separately passed through 
to the shareholders. 

9 HB 1935 §4. 

10HB 1935 §1 would have amended the 
definition of “taxable income” for S corpora- 
tions so that it would be the same as the 
“taxable income” of a C corporation if it had 
not made the S election under I.R.C. 
§1362(a). 

11 This would be necessary to verify the 
beginning figure (federal taxable income) 
on the F-1120 from which Florida net in- 
come could be calculated. 

1226 U.S.C. §11(b)(2). Note the Revenue 
Reconciliation Act of 1993 increases the 
maximum federal corporate income tax rate 


Wer over 35 years OMC1 has 


to 35 percent. 

13:26 U.S.C. §2523. 

1426 U.S.C. §2503. 

15 Note, also, that FICA consists of two 
components (the two together add up to 7.65 
percent)—6.2 percent is for the old-age, 
survivors, and disability insurance tax (here- 
inafter referred to as Social Security) and 
1.45 percent is for hospital insurance tax 
(hereinafter referred to as Medicare). For 
1992, the Social Security wage base is 
$57,600 and the Medicare wage base is 
$135,000. Accordingly, the FICA tax drops 
from 7.65 percent to 1.45 percent for com- 
pensation over $57,600 but not more than 
$135,000. The employer, of course, matches 
these percentages. The Revenue Reconcili- 
ation Act of 1993, signed into law by 
President Clinton on August 10, 1993, in- 
cludes a provision that eliminates the 
$135,000 cap on wages and self-employ- 
ment income subject to the Medicare tax. 
Therefore, the analysis in this article will 
ignore the Medicare tax cap. 

16 For example, 26 U.S.C. §1372, states 
that for employee fringe benefit purposes, 
an S corporation is treated as a partnership 
and any S corporation shareholder owning 
at least two percent of the stock will be 
treated the same as a partner of a partner- 
ship. 
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ost attorneys think of 
lender environmental li- 
ability as an obligation 
to the government or to 
a third party for environmental 
problems associated with collateral or 
with foreclosed real estate. Financial 
institutions weigh monetary and legal 
concerns. Hence, the lender is also 
concerned with loan losses attributable 
to collateral that has been impaired 
by environmental problems, or a bor- 
rower’s cash flow that has been put in 
jeopardy. 


Legal Liability 

United States v. Maryland Bank and 
Trust Company, 632 F. Supp. 573 (D. 
Md. 1986), first held that lenders can 
be liable for the cleanup of environ- 
mental problems associated with prop- 
erty upon which they had foreclosed. 
The Comprehensive Environmental Re- 
sponse, Compensation and Liability Act 
of 1980! provides that parties liable for 
the cleanup of sites contaminated by 
hazardous substances will include the 
current “owner or operator”? of the site. 
Maryland Bank and Trust held the 
foreclosing bank was an “owner” liable 
for the cleanup of the property (in this 
case a farm that had been used as a 
chemical dumping ground). The court 
rejected the idea that the bank could 
assert the “secured creditor’s exemp- 
tion” found in CERCLA. 

The secured creditor’s exemption is 
part of the definition of “owner or op- 
erator” and states that the term “does 
not include a person who, without par- 
ticipating in the management of a ves- 
sel or facility, holds indicia of own- 
ership primarily to protect his security 
interest in the vessel or facility.”3 The 
Maryland Bank and Trust court found 
that the secured creditor’s exemption 
was only meant to apply to lien holders 
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and not to lenders who took actual title 
to the property through foreclosure. 
The court noted that the bank had the 
option of declining to foreclose on the 
property, and stated that “CERCLA 
will not absolve [lenders] from respon- 
sibility for their mistakes of judg- 
ment.” Subsequent cases expanded 
upon® and sometimes departed from® 
the reasoning in the Maryland Bank 
and Trust case. 

The 11th Circuit Court opinion in 
United States v. Fleet Factors, 901 F.2d 
1550, 1558 (11th Cir. 1990), cert. de- 
nied, 111 S. Ct. 752 (1990), enhanced 
the anxiety of lenders. The Fleet Fac- 
tors court stated in dicta that a lender 
may be held liable for the environ- 
mental problems of its borrower if the 
lender had the “capacity to influence 
the waste disposal decisions of the bor- 
rower.” The Fleet Factors court also 
indicated that “participation in man- 


80 THE FLORIDA BAR JOURNAL/DECEMBER 1993 


agement” (which would void the 
secured creditor’s exemption) could be 
established by the lender’s capacity to 
influence the decisions of the borrower 
rather than by affirmative acts of the 
lender which divested the borrower of 
decision-making authority. 

Obviously, any lender in a workout 
situation possesses the “capacity to in- 
fluence” many of the borrower’s deci- 
sions. In response to the uproar follow- 
ing Fleet Factors, the EPA promulgated 
a final rule relating to the secured 
creditor’s exemption. The EPA rule 
effectively repudiates the “capacity to 
influence” standard by adopting a two- 
pronged test for determining if the 
lender has participated in manage- 
ment. The lender is deprived of the 
secured creditor’s exemption if it: a) 
assumes management level control of 
day-to-day operational or environ- 
mental (as opposed to financial) activi- 
ties of the borrower,? or b) directs the 
“borrower’s hazardous substance han- 
dling or disposal practices.”!° The EPA 
rule also allows lenders to foreclose on 
properties to protect their security in- 
terest if they begin to market the prop- 
erty within 12 months after foreclosure 
and do not turn down a legitimate offer 
that would satisfy the monetary obliga- 
tion to the lender.!! 

Several cases decided after the issu- 
ance of the EPA rule have found in 
favor of lenders when they engaged 
in traditional workout or foreclosure 
activities. !2 

The EPA rule is not a panacea for 
the environmental problems faced by 
lenders. First, the rule only pertains 
to CERCLA, and does not address the 
many other federal and state environ- 
mental statutes that could impose li- 
ability on lenders. The rule also has 
no bearing on common law liability 
theories. See, e.g., O’Neill v. Q.L.C.R.L., 
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750 F. Supp. 551 (D.R.I. 1990), in 
which a lender was held potentially 
liable under a common law aiding and 
abetting theory by funding loan pro- 
ceeds to a developer who was not in 
compliance with the Federal Water 
Pollution Control Act. Finally, it should 
be noted the EPA rule only pertains to 
the secured creditor’s exemption as it 
relates to the definition of “owner or 
operator.” The EPA rule does not pre- 
clude liability attaching to the lender 
if the lender is a disposer, an arranger 
for the disposal of hazardous sub- 
stances, or any other category which 
could trigger CERCLA liability.!% 
Hence, a lender that cleans up the 
property in order to make it market- 
able could be held liable for the dis- 
posal of hazardous substances. Upon 
remand to the U.S. District Court for 
the Southern District of Georgia for 
trial, the district court found Fleet 
liable because its agents’ post-foreclo- 
sure improper handling of hazardous 
waste was deemed to constitute 
impermissible participation in manage- 
ment, voiding the secured creditor’s 
exemption.!4 Moreover, it is arguable 
that a lender that sells contaminated 
property at a substantial discount 
could be held liable as a “disposer” 
because the actual intent of the sale 
was to dispose of the hazardous sub- 
stances on the site.!5 

The EPA rule also does nothing at 
all for borrowers or for a lender that 
finds itself holding collateral that is 
worthless and unmarketable. 


Fiduciary Liability 

In spite of the extraneous remarks 
in the commentary to the EPA lender 
liability rule in which the EPA seems 
perplexed by the concept of trustee 
liability under CERCLA,'® the poten- 
tial for trustee liability is real. CER- 
CLA contains no exemption from 
liability for trustees managing prop- 
erty in a fiduciary capacity. In most 
states, when an asset is under trust 
management, the asset is titled in the 
name of the trustee. As the “owner” of 
the property, the trustee may be poten- 
tially liable for environmental 
problems associated with the property. 
This potential was highlighted in City 
of Phoenix v. Garbage Services, 1993 
U.S. Dist. LEXIS 5970 (D. Az. April 5, 
1993), where Valley National Bank 
was found potentially liable for the 
cleanup of a landfill which it held as 


trustee under a personal trust. Phoenix 
indicated it would not be reasonable 
to find trustees liable in their indi- 
vidual capacity in all cases, but stated 
that liability could attach to a trustee 
who knew of activities causing the 
contamination. 

Moreover, even if the trustee had no 
direct liability as an owner or operator 
under CERCLA, the trustee would 
have potential liability to the benefici- 
aries of the trust for failure to act 
appropriately with regard to environ- 
mental problems. For example, if a 
trustee knew of contamination on the 
trust property and failed to advise the 
beneficiaries of the problem or expend 
available trust assets to remedy the 
problem, the beneficiaries would have 
a cause of action for dereliction of the 
trustee’s fiduciary duties if the con- 
tamination problem was exacerbated 
by the trustee’s inaction. Other exam- 
ples of trustee liability to the benefici- 
aries could include an acquisition of 
real property with trust assets without 
conducting appropriate environmental 
due diligence, or the leasing of trust 
property to a third party without ap- 
propriate investigation into the third 
party’s intended use of the property 
and the background of the prospective 
tenant. To avoid potential liability, 
banks should investigate the environ- 
mental status of real estate assets prior 
to qualifying as executor or personal 
representative, or prior to accepting 
appointment as trustee or managing 
agent. Moreover, trustees should avoid 
serving on the boards of directors of 
corporations which generate, use, or 
dispose of hazardous substances. Serv- 
ing on a corporate board, particularly 
that of a small corporation, puts the 
trustee in a position of making policy 
decisions for the company and assum- 
ing the role of an “operator.” 


Loan Loss 

Lenders are generally more con- 
cerned with the potential for loan loss 
attributable to environmental issues 
than they are with the potential for 
direct environmental cleanup liability. 
The most typical problems encountered 
by lenders are underground storage 
tanks and asbestos, both of which can 
depress collateral value. Appraisers do 
not take environmental issues into con- 
sideration when rendering their opin- 
ions of value, nor are most appraisers 
qualified to do so. Some attempts have 
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been made recently to quantify the 
“stigma” effect on value that asbestos 
or hazardous waste poses to real es- 
tate,!7 but most appraisers simply de- 
fer such judgments to environmental 
professionals and lenders. 


Due Diligence for 
Real Estate Transactions 

The lender’s primary concern in mak- 
ing a real estate loan is whether the 
loan will be repaid as planned. If the 
borrower is unable to pay as agreed, 
the lender must look to secondary 
sources of repayment for the loan. In 
a real estate transaction, obviously the 
most important secondary source of 
repayment is the real estate itself. 
Hence, in most cases the lender will 
be sure the loan amount bears an ap- 
propriate relationship to the value of 
the property being acquired, refi- 
nanced, or developed. This relationship 
is the “loan-to-value ratio.” A typical 
loan-to-value ratio on a commercial 
transaction will be 75 to 80 percent. 
In other words, a bank may be willing 
to lend $75,000 toward the acquisition 
of a $100,000 piece of property (assum- 
ing the borrower is credit worthy). If 
the property has been contaminated, 
there may no longer be a 75 percent 
loan-to-value ratio. There may be no 
value at all associated with the prop- 
erty, in which case the lender is effec- 
tively unsecured. Even if the loan 
continues to be paid as agreed, the 
discovery of contamination on a parcel 
may cause problems for the lender be- 
cause the loan was underwritten on 
the assumption the property would be 
available as a secondary source of re- 
payment in the event of default. Now 
that the property is no longer avail- 
able, the lender may be required in 
some situations to set aside reserves 
to cover a potential loan loss 
attributable to the lack of collateral. 
Such reserves usually come out of po- 
tential earnings and thereby affect the 
bottom line for the lender. 

Hence, it is of great importance to 
the lender that an appropriate level of 
environmental due diligence be per- 
formed prior to lending money for the 
acquisition, refinance, or development 
of real estate. A lack of due diligence 
might also eliminate the possibility 
that a purchaser could assert the “in- 
nocent purchaser” or “innocent land- 
owner” defense provided in CERCLA. 
That defense protects a purchaser of 
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real property from cleanup of the prop- 
erty if the purchaser had conducted “at 
the time of acquisition, all appropriate 
inquiry into the previous ownership 
and uses of the property consistent 
with good commercial or customary 
practice in an effort to minimize liabil- 
ity.””18 Naturally, the innocent pur- 
chaser defense will not protect a 
purchaser from losing the money in- 
vested in the property, nor will the 
defense eliminate the purchaser’s obli- 
gation to repay the lender. The defense 
can save the purchaser from having to 
spend money on cleanup costs which 
could easily exceed the value of the 
property. As a practical matter, the 
innocent purchaser defense is most use- 
ful when negotiating with the EPA for 
a de minimis settlement of potential 
CERCLA claims. A current owner will 
always at least have to expend funds 
on legal fees in order to assert the 
innocent purchaser defense. 

Many lenders believe the appropri- 
ate level of due diligence on some real 
estate transactions is a Phase I envi- 
ronmental site assessment. The Ameri- 
can Society of Testing and Materials 
(ASTM) developed a standard for Phase 
I site assessments which is gaining 
wide acceptance, but lenders usually 
have their own specifications which 
may augment the ASTM standards. 
The Phase I will typically include an 
on-site inspection, a drive-by of nearby 
properties, a search of federal, state, 
and local regulatory files, review of 
aerial photographs, review of a chain 
of title, and interviews with people 
knowledgeable of the property and sur- 
rounding area. The effect of nearby 
properties (e.g., gas stations, dry clean- 
ers, etc.) on the subject property should 
not be underestimated. 

Even if it is unlikely that the owner 
of the subject property will incur liabil- 
ity because of the contaminants that 
have migrated onto the site from a 
nearby property, no knowledgeable pur- 
chaser will pay the same amount of 
money for a polluted property as for a 
similar property that is free of contami- 
nation. 

Do lenders automatically require 
Phase I site assessments prior to lend- 
ing on commercial real estate? No, in 
some cases such a requirement would 
add unnecessary transaction fees and 
delays to the loan. Many lenders em- 
ploy a combination of screening meth- 
ods to determine whether a Phase I 
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site assessment is necessary. For ex- 
ample, a lender may require a Phase I 
on any real estate loan above a certain 
dollar amount (e.g., $1 million). More- 
over, the lender may require its ac- 
count officer to complete an environ- 
mental checklist. If any “red flags” are 
raised by the checklist, then a Phase I 
(and perhaps a Phase II) investigation 
may be necessary. 


Insurance 

Transaction insurance covering envi- 
ronmental problems has recently be- 
come available for both purchasers and 
lenders. These insurance products pre- 
sent several problems, and only one 
major lender (Fleet Financial) has re- 
quired such insurance as a regular 
part of doing business. Some of the 
typical drawbacks to the insurance prod- 
ucts offered today include: 

1) A prerequisite to obtaining the 
insurance is a Phase I site assessment 
(and sometimes Phase II testing), the 
cost of which is borne by the borrower. 

2) If the Phase I discloses a potential 
problem (e.g., an underground storage 
tank), the insurance will not be issued 
or the potential problem will be ex- 
cluded from coverage. 

3) The insurance is not available on 
those properties for which it is most 
needed (i.e., manufacturing and indus- 
trial facilities). 

4) The cost for $1 million worth of 
coverage is very high ($8,000 to 
$10,000 per year in premiums, depend- 
ing upon the type and size of property). 

5) All policies are “claims made” as 
opposed to “occurrence” policies. This 
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poses obvious problems to the lender 
who may be concerned about the pros- 
pect of a subsequent purchaser suing 
the lender/seller years after foreclo- 
sure. A claims-made policy only pro- 
vides coverage for claims asserted 
while the policy is in force. If the lender 
no longer owns the property, then the 
lender does not have an insurable in- 
terest. If the subsequent purchaser 
does not maintain the premium pay- 
ment to insure interest, then there 
is no coverage. 

6) Some policies exclude from cover- 
age any act performed by the insured 
(i.e., the borrower). Moreover, some 
policies classify a tenant as the in- 
sured, thus excluding from coverage 
any act of the tenant that contributes 
to environmental contamination. All 
such clauses are unacceptable to most 
lenders. 

7) A few policies even go so far as to 
exclude from coverage any discharge 
or release of hazardous materials that 
results directly or indirectly from an 
RCRA violation. Such a clause renders 
the entire policy effectively worthless. 

8) Finally, most policies will only 
provide coverage for a government- 
mandated cleanup, and do not provide 
coverage to the lender for diminished 
collateral value in the absence of a 
government order. 

Environmental insurance coverage 
is still in its infancy. Eventually, 
there may be an insurance product devel- 
oped that is perceived to add value to a 
transaction. Most lenders do not see 
sufficient value in the current products 
to warrant making them a general loan 
requirement. Some lenders have begun 
to require policies in specific under- 
writing situations. For example, the 
porous soils and high groundwater lev- 
els in most of Florida may render envi- 
ronmental impairment insurance 
prudent for strip shopping centers that 
house a dry cleaning operation. This 
type of insurance is expensive, but is 
available without excessive exclusions 
from coverage. 


Phase Site Investigation 

A Phase I site assessment may rea- 
sonably lead to Phase II investigative 
work (sampling of soil, groundwater, 
surface water, or air). It is important 
that lenders understand when Phase 
II work is prudent and when it is 
unreasonable. There is no legal re- 
quirement that borrowers and lenders 


engage in fishing expeditions on a 
property. If there is reason to believe 
that a release may have taken place 
on the site, then further investigation 
may be warranted. Your clients will 
also benefit if you help them to focus 
on why they are thinking of obtaining 
the Phase II work and what they will 
do with the results. 


Nonreal Estate Loans 

Even in the absence of the valuation 
and liability issues related to real es- 
tate transactions, a lender must be 
aware of environmental issues in other 
types of transactions. A lender does not 
fully understand the loan without weigh- 
ing the capital and operating expendi- 
tures that will be required of a corpora- 
tion to comply with environmental regu- 
lations. The lender also does not under- 
stand the loan without considering the 
potential liability that may be incurred 
by the borrower for environmental con- 
tamination problems. A borrower that 
incurs environmental fines or is poten- 
tially subject to injunctive relief or 
cleanup costs is obviously more of a 
credit risk to the bank than those bor- 
rowers who are in substantial com- 
pliance with environmental laws and 
regulations. In order to address this 
problem, many lenders have adopted 
procedures which require regulatory 
compliance audits prior to incurring 
any significant exposure to companies 
engaged in suspect SIC activities. The 
regulatory compliance audit involves 
a detailed examination of the com- 
pany’s manufacturing processes, stor- 
age practices, waste streams, and 
documentation. A thorough regulatory 
compliance audit can provide the 
lender with a useful tool for analysis 
of a company’s environmental risk and 
for help in analyzing the effectiveness 
of a company’s business plan. 


Foreclosure/Workout Problems 
As indicated in the first section on 
liability, it is important a lender avoid 
“operator” status during and after work- 
out negotiations. In spite of the EPA 
lender liability rule, there are numer- 
ous pitfalls for a lender seeking to 
avoid environmental liability. These 
can include other federal statutes (re- 
member the lender liability rule only 
pertains to CERCLA), state statutes, 
common law theories of liability, and 
problems with the lender liability rule 
itself. The lender should make a deter- 


mination as to whether it is worth- 
while to foreclose on a property and 
clean it up in order to render the 
property marketable. If, from a finan- 
cial standpoint, it is not worth the time 
and expense, then the lender should 
avoid foreclosure. Prior to foreclosure 
the lender should understand the po- 
tential environmental costs involved 
in taking control of the property. A 
third party purchasing foreclosed prop- 
erty from a lender does not have the 
limited exemption from liability that 
lenders have under CERCLA. Hence, 
while a lender may be capable of fore- 
closing on a contaminated property un- 
der certain narrow circumstances 
without incurring liability, the lender 
may not be able to sell the property. 
An environmental site assessment 
should be obtained prior to foreclosure 
on all commercial property. The cost 
is more than justified by the wasted 
resources that could have been avoided 
by having advance knowledge of a prob- 
lem. In addition to serving as a decision 
point in the debate on whether to fore- 
close on a property, the environmental 
site assessment also helps to establish 


an environmental baseline for future 
reference. Finally, it should be noted 
that the lender and borrower should 
disclose to a subsequent purchaser all 
actual knowledge in their possession 
concerning environmental problems as- 
sociated with the property. Failure to 
provide such disclosure may void the 
innocent purchaser defense,!9 and may 
result in a fraud claim against the 
previous owner. The caveat emptor rule 
is not as effective a shield against 
liability as full disclosure. 


FDIC Guidelines 

In recognition of the environmental 
risks faced by lenders, the FDIC issued 
guidelines in February which require 
banks to develop and implement an 
environmental risk management pro- 
gram. The FDIC guidelines do not con- 
stitute formal regulation, but they 
provide guidance to lenders on what 
will be expected of them by the bank 
examiners who conduct periodic exami- 
nations of their institutions. In gen- 
eral, if a bank is criticized for failure 
to follow appropriate “safety and sound- 
ness” practices, then it can affect the 
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overall review of the bank’s perform- 
ance by the examining agency. More- 
over, failure to correct a problem noted 
by the examiners can result in height- 
ened scrutiny of the bank and some- 
times in more extreme cases can result 
in fines and increased control over the 
bank by the examiners. The FDIC guide- 
lines do not require banks to take 
specific environmental due diligence 
steps such as Phase I site assessments 
or regulatory compliance audits; in- 
stead, they establish broad categories 
of expectations for an environmental 
risk program. Moreover, examiners will 
not only review the program as a whole, 
but also will review individual loan 
files for compliance with the bank’s 
policies. The issues expected by the 
FDIC to be addressed in a bank’s envi- 
ronmental risk management program 
are as follows: 

¢ Training—Loan officers must be 
trained in the bank’s environmental 
risk policies, and should know when 
to seek help from outside consultants 
or attorneys. 

¢ Policies—The environmental risk 
management program should include 
written policies that are incorporated 
in the appropriate lending manuals. 
Policies should address preloan risk 
as well as risk areas associated with 
workouts and foreclosures. The FDIC 
guidelines encourage a phased ap- 
proach to risk management in which 
the type of industry and other factors 
are considered in determining the level 
of environmental due diligence re- 
quired. 

¢ Environmental Risk Analysis—The 
guidelines require an initial risk analy- 
sis to be conducted during the loan 
approval process. The guidelines sug- 
gest that loan applications may be re- 
vised to incorporate environmental 
questions or that information be ob- 
tained by the loan officer in some other 
format, perhaps following a site visit. 

¢ Structured Environmental Risk As- 
sessment—lIf the initial risk analysis 
indicates the need for an outside con- 
sultant, then the risk management poli- 
cies should provide for a procedure to 
obtain the necessary level of due dili- 
gence. 

* Loan Documentation—Loan docu- 
ments should include representations 
and warranties concerning the bor- 
rower’s compliance with environmental 
laws, and should also include appropri- 
ate default provisions, inspection 


rights, and indemnification provisions. 
* Monitoring—The bank should have 
the procedures in place that would 
alert the bank to any change in the 
nature of the borrower’s business or 
the nature of the business of the ten- 
ants on the property. The loan docu- 
mentation should give the bank the 
right to require the borrower to cure 
any environmental problem that comes 
to the attention of the bank. 

* Involvement in the Borrower’s Opera- 
tion—The FDIC guidelines reflect an 
expectation that the bank’s policies 
will not cause it to lose its limited 
CERCLA liability exemption by par- 
ticipating in management of the bor- 
rower’s business. 

¢ Foreclosure—The guidelines reflect 
an expectation that the bank will insti- 
tute procedures which will enable it to 
make a rational determination of 
whether it is appropriate to foreclose 
on a particular property, and how the 
foreclosure should be effected.2° 


Summary 

Environmental considerations should 
be a part of any financial transaction 
involving real estate or a manufactur- 
ing or industrial company. Environ- 
mental risk cannot be eliminated com- 
pletely, but can be managed and miti- 
gated through appropriate due dili- 
gence and training. 9 


1Comprehensive Environmental Re- 
sponse, Compensation and Liability Act of 
1980, 42 U.S.C. §9601, et seq. 

2 42 U.S.C. §9607(a)(1). 

3 42 U.S.C. §9607(20)(A). 

4 United States v. Maryland Bank and 
Trust Co., 632 F. Supp. 573, at 580 (D. Md. 
1986). 

5 See, e.g., Guidice v. BFG Electroplating 
Co., Inc., 732 F. Supp. 556 (W.D. Pa. 1989). 

6 See, e.g., In Re: Bergsoe Metal Corpora- 
tion, et al. v. Port of St. Helens, 910 F.2d 
668 (9th Cir. 1990); and United States uv. 
Nicolet, Inc., 712 F. Supp. 1193 (E.D. Pa. 
1989). 

7 United States v. Fleet Factors, 901 F.2d 
1550, 1558 (11th Cir. 1990), cert. denied, 
111 S. Ct. 752 (1990). 

8 40 C.F.R. §300.1100. 

9 Financial activities may include moni- 
toring accounts receivable, providing finan- 
cial advice, participating in comptroller ac- 
tivities, etc. 

10 40 C.F.R. §300.1100(c)(1). 

11 40 C.F.R. §300.1100(d). 

12 See, e.g., Ashland Oil v. Sonford Prod- 
ucts, 810 F. 1057 (D. Minn. 1993) (defen- 
dant Industry Financial Corp. was granted 
motion for summary judgment when plain- 
tiff failed to show that defendant’s involve- 
ment with the borrower or tenant rose to 
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the level of an “operator” or “arranger”); and 
Kelley v. Manufacturers National Bank of 
Detroit, 1993 U.S. Dist. LEXIS 370 (W.D. 
Mich. January 12, 1993) (in which the court 
found that operational monitoring and in- 
sistence on outside management were ac- 
ceptable practices for a lender engaged in a 
workout); and Waterville Industries v. Fi- 
nance Authority of Maine, 984 F.2d 549 (1st 
Cir. 1993) (in which lease financing under 
a sale/leaseback was deemed to be within 
the protection of the secured creditor ex- 
emption). 

1357 Fed. Reg. at 18,350. See also CER- 
CLA §107; 42 U.S.C. §9607. 

14 United States v. Fleet Factors, 1993 
U.S. Dist. LEXIS 6564 (S.D. Ga. May 12, 
1993). 

15 Cf. Sanford Street Local Development 
Corporation v. Textron, Inc., 768 F. Supp. 
1218 (W.D. Mich. 1991) (in which seller was 
potentially liable as a disposer for selling 
contaminated property for $25,000, when 
appraised value was $200,000). 

1657 Fed. Reg. at 18,349. 

17 See, e.g., Mundy, The Impact of Hazard- 
ous and Toxic Material on Property Value: 
Revisited, 560 AppraIsAL J. 463 (October 
1992). 

18 42 U.S.C. §9601(35)(B). 

1941 U.S.C. §9601(35)(C). 

20 Guidelines for an Environmental Risk 
Program, FIL-14—93, FDIC, February 25, 
1993. 
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ay 


ith little historical or 

legal guidance, a rap- 

idly increasing number 

of Florida employers 
are being forced to address a whole new 
set of problems when confronted with 
indications that an employee may be 
HIV-positive. Most of these employees 
are “qualified individuals” under the 
Americans with Disabilities Act (ADA), 
able at the present time to perform the 
essential functions of their employ- 
ment positions without accommoda- 
tion.! If, for instance, an employer that 
hired an openly gay male to clean and 
package food products subsequently 
discovers that the employee is living 
with and caring for a lover suffering 
from advanced AIDS-related complica- 
tions, the employer must stop to con- 
sider its possible legal and economic 
exposure. Under the ADA and some of 
Florida’s new super-confidentiality pro- 
visions, an employer is faced with 
numerous hurdles in attempting to 
confirm its suspicions and in devel- 
oping a plan to deal with possible 
contingencies hopefully to limit its ex- 
posure. 

Under F.S. §760.50, an employer is 
prohibited from requiring an employee 
to take an HIV test as a condition of 
hiring, promotion, or continued em- 
ployment unless the absence of the 
HIV infection is a bona fide occupa- 
tional qualification for the job. An 
employer can certainly argue, as could 
most employers, that the absence of 
HIV infection is a bona fide occupa- 
tional qualification but a review of the 
legislative history suggests that such 
arguments stand little chance of suc- 
cess. The only job identified during the 
course of the ADA debates as a job for 
which an HIV-positive individua] would 
not be qualified was that of a paid 
blood donor. The employer has the 
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burden, under F.S. §760.50, of showing 
that an HIV test is necessary: a) to 
ascertain whether the employee is cur- 
rently able to perform the duties of the 
job in a reasonable manner or whether 
the employee presents a significant 
risk of transmitting the infection in the 
course of normal work activities; and 
b) that there exists no means of reason- 
able accommodation short of requiring 
that the employee be free of the HIV 
infection.? Similarly, the ADA provides 
that “qualifications” of an occupation 
are legitimate only if they are job- 
related and consistent with business 
necessity.? There is not, however, any 
reliable medical evidence available that 
HIV can be communicated by casual 
contact, i.e., with food products.‘ If an 
employer attempts to compel HIV test- 
ing or takes measures which affect an 
employee’s job status in the absence of 
a business necessity, it could face civil 
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action under F.S. §760.50 entitling the 
employee to $1,000 in liquidated dam- 
ages for each violation or actual dam- 
ages along with attorneys’ fees. 

Although the ADA does not specifi- 
cally name Acquired Immune Defi- 
ciency Syndrome as a disability, the 
definition of disability under the ADA 
is broad enough to include individuals 
with the AIDS virus. There is little 
doubt under F.S. §760.50(2) that AIDS 
is a disability in Florida. The statute 
provides that “[aJny person with or 
perceived as having acquired immune 
deficiency syndrome, acquired immune 
deficiency syndrome complex, or hu- 
man immunodeficiency virus shall have 
every protection made available to handi- 
capped persons.” Under the ADA, a 
person is disabled who suffers from any 
physical or mental impairment that 
substantially limits one or more major 
life activities or is regarded as having 
such an impairment.5 A compelling 
argument can be made for the conclu- 
sion that HIV-positive individuals are 
disabled under the ADA based on the 
congressional history and available medi- 
cal evidence.® The ADA, therefore, rep- 
resents an additional source of possible 
legal exposure should the employer 
alter in any way the employee’s job 
status or duties in response to the 
employer’s HIV concerns. 

The prudent employer must begin 
preparing for the possible economic 
consequences of the employee’s pro- 
gressive deterioration from positive HIV 
status to active AIDS-related complica- 
tions without discriminating against 
the employee or substantially infring- 
ing on the employee’s privacy. Hope- 
fully, reasonable accommodations can 
be made to keep the employee produc- 
tive as long as possible at which time 
the employee will simply resign. The 
employer must, however, confront the 
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possibility that this employee may, at 
some time, seek benefits from the work- 
ers’ compensation system for an injury 
or an illness under an exposure or 
occupational disease theory. The em- 
ployer should consider taking steps at 
an early stage to establish the pre- 
existing nature of the underlying ill- 
ness and prepare for a possible second 
disability trust fund claim. The em- 
ployer will need to demonstrate a pre- 
existing permanent impairment based 
on the disease and that the employer 
reached an informed conclusion that 
the pre-existing condition was perma- 
nent and was, or was likely to be, a 
hinderance or obstacle to employment 
prior to any compensable work-related 
injury or illness.? Establishing this 
claim will be difficult in light of the 
confidentiality protections afforded to 
HIV test results. 

Where such a procedure is already 
established, an employer can ask the 
employee to submit voluntarily to an 
HIV test in the form of a post-offer 
inquiry under the ADA.® The employee 
would then be alerted, however, to the 
employer’s HIV suspicions and might 
be quick to allege discrimination in the 
case of any post-request job reassign- 
ment. The employer may wish to ob- 
tain some surveillance of the employee 
engaged in providing care to the AIDS- 
infected lover and should consider exe- 
cuting the standard knowledge affida- 
vit in advance of any injury or the 
onset of any illness setting forth all the 
factors substantiating the employer’s 
informed conclusion that the employee 
is HIV-positive. If the employee is 
approached with a request for volun- 
tarily submitting to an HIV test, the 
employee’s refusal to submit to the test 
should also be documented in writing 
by the employer and entered into the 
second disability file on the employee. 

The employer will need to exercise 
extreme caution in preparing this docu- 
mentation and in keeping it confiden- 
tial. In light of the legislature’s express 
finding that persons infected or be- 
lieved to be infected with the human 
immunodeficiency virus have suffered 
and will continue to suffer irrational 
and scientifically unfounded discrimi- 
nation, and ,that society is harmed by 
this discrimination, disclosure of the 
HIV documentation could expose an 
employer to civil liability, disrupt the 
business atmosphere, and cause eco- 
nomic problems if it becomes public 


In addition, F.S. 
§381.004 provides 
that any person who 
obtains access to 
HIV test results is 
charged with 
protecting their 
confidentiality 


that an HIV-positive individual is han- 
dling food.9 In addition, F.S. §381.004 
provides that any person who obtains 
access to HIV test results is charged 
with protecting their confidentiality. 

This employer is also faced with 
significant obstacles should it decide 
to reassign this employee out of a 
food-handling position based on the 
congressional history surrounding the 
defeat of the “Chapman Amendment” 
during the ADA debates.!° Numerous 
senators, for instance, recognized the 
complete lack of any reliable scientific 
evidence supporting the belief that 
AIDS could be transmitted via food.!! 
The Chapman Amendment was de- 
feated in favor of the “Hatch Amend- 
ment,’ which required the Secretary 
of Health and Human Services to de- 
velop a list of diseases which are 
known to be transmitted through the 
handling of food. Employers are per- 
mitted to exclude persons known to 
have these diseases from food-handling 
positions. Even though Congress recog- 
nized that restaurants, etc., could suf- 
fer enormous economic consequences 
because of publicity surrounding work- 
ers with AIDS, the final report on the 
Hatch Amendment stressed that dis- 
eases would not be placed on the list 
based on false perceptions but instead 
would be listed exclusively on the basis 
of sound scientific evidence. 

As if it were not difficult enough to 
deal with an HIV-positive employee 
without altering the employee’s job 
status in any way, the employer may 
also encounter serious difficulties with 
other employees who either know or 
suspect that a coworker is HIV- 
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positive. Although Florida’s enlight- 
ened legislature has determined that 
discrimination based on HIV status is 
irrational and not scientifically founded, 
the reality is that the perception of 
danger exists and the infected em- 
ployee’s coworkers may have difficulty 
dealing with the disease in a rational 
manner. It is conceivable, for instance, 
that co-employees may allege mental 
or nervous injury as a result of their 
exposure to an HIV-positive co- 
employee. The Florida Supreme Court 
has, however, provided employers a 
solid defense to such claims with its 
decision in City of Holmes Beach v. 
Grace, 598 So. 2d 71 (Fla. 1992), which 
disapproved the general line of cases 
holding that mental or nervous condi- 
tions could be compensable without 
physical injury, finding instead that a 
mere touching cannot suffice as a physi- 
cal injury. 

The Grace court interpreted F.S. 
§440.02(1) strictly to bar compensation 
for mental or nervous injury due to 
fright or excitement only. Although the 
Supreme Court’s stand in Grace will 
help employers successfully defend work- 
ers’ compensation claims filed by co- 
employees, this decision does little to 
assist employers in dealing with the 
practical problems created by the irra- 
tional and scientifically unfounded fears 
held by many co-employees which may 
lead to discrimination attributable to 
the employer although there is little 
the employer can do to alleviate it. 

If the worst-case scenario develops 
and the employee is injured or begins 
suffering from frequent bouts with an 
arguably exposure- or occupation- 
based illness, the employee’s recovery 
will most likely be retarded and possi- 
bly prevented by the developing HIV 
problems. Although the employee would 
certainly have a difficult time estab- 
lishing the causal link between many 
illnesses and employment as a food 
handler, there is certainly potential 
exposure. The employer will now be 
faced with a difficult task if it attempts 
to assert the misrepresentation de- 
fense available under Martin v. Car- 
penter, 132 So. 2d 400 (Fla. 1961),12 
argues entitlement to have the injury 
apportioned, or takes the necessary 
steps to perfect its second disability 
trust fund claim. 

Under F.S. §381.004, the results of 
HIV tests performed after July 6, 1988, 
are confidential and cannot generally 


be reached by subpoena. By definition, 
the provisions of F.S. §381.004 do not 
apply to HIV tests prior to July 6, 1988, 
although the same confidentiality con- 
cerns would still apply.!3 The employer 
may be able to obtain access to HIV 
results if it can demonstrate a compel- 
ling need for the test results which 
cannot be accommodated by other 
means and which outweighs both the 
privacy interests of the employee and 
the public interest in confidentiality.!4 
A judge should recognize the strong 
possibility of HIV involvement when 
the illness is one of the “AIDS indica- 
tor” diseases or when a simple disease 
becomes unmanageable because of the 
failure of the claimant’s immune sys- 
tem and, therefore, find the requisite 
compelling need to allow disclosure of 
the HIV results. The employer is still 
faced, however, with enormously diffi- 
cult questions of medical causation and 
apportionment in preparing a defense. 
Florida’s HIV testing statute, F.S. 
§381.004, further requires that all plead- 
ings pertaining to disclosure of HIV 
test results substitute a pseudonym for 
the true name of the subject employee 
and generally take steps to ensure that 
the results are not documented in the 
public record.!5 Before a court may 
grant access to such records, the sub- 
ject must also be provided notice and 
a reasonable opportunity to participate 
in the proceedings.'®© The court pro- 
ceedings relating to the disclosure of 
HIV test results must be conducted in 
camera and even if the court authorizes 
disclosure of the HIV test results, the 
court must impose appropriate addi- 
tional safeguards against unauthor- 
ized disclosure by specifying the per- 
sons who may have access to the 
information and the purposes for which 
the information may be used.!” A sepa- 
rate paragraph specifically provides 
judges of compensation claims with the 
ability to order the release of such 
records upon a showing of compelling 
need without specifically requiring 
these other safeguards, but there is no 
logical reason for waiving these addi- 
tional safeguards when the order is 
rendered by a judge of compensation 
claims as opposed to a civil court 
judge.!8 
The legal and administrative diffi- 
culties created by the new super- 
confidentiality provisions do not end 
at this point. With some exceptions, 
F.S. §381.004(3)() provides that no 


Executive Directions 
Continued from page 14 


public to the extent required by the 
Florida Constitution.” Additionally, also 
by uniform rule, “the chair shall keep 
a permanent written record of the 
minutes of all meetings of the commis- 
sion, and all policies and procedures 
adopted by the commission during his 
or her term. At the conclusion of the 
term the outgoing chair shall turn over 
to the newly elected chair all minutes 
of meetings and written records of 
adopted policies and procedures.” 

Question: Who makes up the mem- 
bership of a JNC? 

Answer: Each judicial nominating 
commission has nine members: three 
appointed by the Governor (who may 
or may not be attorneys), three mem- 
bers appointed by The Florida Bar 
(who are attorneys), and three mem- 
bers (nonattorneys) appointed by the 
other six members. So you have nine 
individuals appointed by three differ- 
ent entities, who volunteered for a 
nonsalaried position to spend countless 
hours reviewing applications consisting 
of at least 16 pages plus attachments, 
hours of telephoning to references and 
community leaders gathering informa- 
tion, requesting more input from the 
public with the publication of the appli- 
cant’s names, hours and sometimes 
days of interviewing the applicants, 
deliberating, voting, and finally by ma- 
jority vote selecting three nominees to 
send to the Governor for appointment. 
This group of nine has collectively 
spent many, many hours and days to 
ultimately reach the names of the three 
most qualified applicants. 

Question: Are minorities well- 
represented on JNC’s? 

Answer: In 1991, the Florida Leg- 
islature passed a law stating that each 
appointing authority must have at least 
one member who is a member of a 
racial or ethnic minority group, or a 
woman. The term “racial and ethnic 
minorities” is defined as “members of 
a socially or economically disadvan- 
taged group which included blacks, 
Hispanics, and American Indians.” 

Currently, out of 228 sitting JNC 
commissioners, 89 are women. 

Question: Are vacancies on a JNC 
advertised, and if so, how? 

Answer: Commissioners serve stag- 
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gered four-year terms. Vacancies occur 
each year except the fourth year in the 
cycle. The Florida Bar advertises its 
vacancies in the April 1 Bar News for 
vacancies occurring July 1. The public 
member vacancies are also advertised 
locally. The Governor’s Office issues a 


Each commission 
has three members 


appointed by the 

Governor, three 
members appointed 
by The Florida Bar 
and three members 

appointed by the 
other six members 


press release advising the public of 
openings. Each appointing authority 
has an application to be filled out. 

Question: Does a JNC commissioner 
receive any training? 

Answer: The Florida Bar sponsors 
a yearly training workshop for all com- 
missioners. This JNC Institute pro- 
vides a forum for educational training, 
updates on recent legislation, considera- 
tion of proposed rule changes/additions, 
etc. Our goal is to provide an educa- 
tional opportunity for commissioners 
to develop new procedures and refine 
old procedures in an effort to improve 
the judicial nominating process. 

Question: Are there any discipli- 
nary procedures for JNC commission- 
ers? 

Answer: In an effort to correct any 
errant commissioner who might stray 
from acceptable ethical behavior, the 
JNC commissioners, meeting in open 
session, adopted a “Misconduct Rule” 
giving the Governor the right to essen- 
tially revoke a commission for cause. 
To date, there has not been an occasion 
to use this rule. 

Question: Where can I get addi- 
tional information? 

Answer: Anyone can contact Vicki 
Russell at The Florida Bar, 650 
Apalachee Parkway, Tallahassee 
32399, telephone 904/561-5600. 0 


person to whom the results of an HIV 
test have been disclosed may be com- 
pelled to disclose the test results to 
another person. Whenever permissible 
disclosure is made, it must be accompa- 
nied by a statement in writing which 
includes the following or substantially 
similar language: 


This information has been disclosed to you 
from records whose confidentiality is pro- 
tected by state law. State law prohibits you 
from making any further disclosure of such 
information without the specific written 
consent of the person to whom such infor- 
mation pertains, or as otherwise permitted 
by state law. A general authorization for 
the release of medical or other information 
is NOT sufficient for this purpose.!? 


This same statute goes on to provide 
that when disclosure is made orally, 
such oral notice must be followed by a 
copy of this written notice within 10 
days unless the oral notice is provided 
by or to a health care provider in the 
course of diagnosis or treatment.2° The 
potential for a breach of confidentiality 
in an insurance setting is enormous. 
Consider, for instance, whether a diag- 
nosis code on a medical bill is disclo- 
sure under this provision. 

Employers must also recognize the 
potential danger stemming from deci- 
sions such as Urban v. Moore’s Drywall 
Spray, 595 So. 2d 60 (Fla. lst DCA 
1991), which held that claimants may 
be awarded treatment for a pre- 
existing medical condition which is not 
directly related to the compensable 
injury if that condition interferes with 
or retards recovery from the compensa- 
ble injury. Decisions such as the one 
in Urban present serious exposure 
problems for employers. When claim- 
ants with AIDS find physicians willing 
to testify that opportunistic infections 
resulting from work-related exposures 
are the “cause” of the immediate illness 
rather than the underlying immune 
deficiency problem, even apportionment 
may be difficult. More commonly, the 
employer could, under Urban, be held 
responsible for assuming treatment of 
the underlying AIDS condition in order 
to render effective treatment of the 
claimant’s injury or exposure-related 
illness. If claimants are permitted to 
shift the burden of financial responsi- 
bility for treatments necessary to slow 
the progression of AIDS to the workers’ 
compensation system, an already over- 
loaded system could suffer irreparable 


If claimants are 
permitted to shift 
the burden of 
financial 
responsibility for 
treatments 
necessary to slow the 
progression of AIDS 
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system, an already 
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could suffer 
irreparable harm 


harm. If one of the primary purposes 
of the new AIDS legislation is to keep 
HIV-positive individuals productive as 
long as possible and thereby control 
the tremendous burden this disease 
will place on the health care system, 
this goal will not be furthered by 
exposing those employers who employ 
HIV-positive employees to this poten- 
tial liability.?! 

The legislature may wish to encour- 
age employers to make every attempt 
to accommodate HIV-positive employ- 
ees during the course of their illness 
by ensuring that there is a job avail- 
able for them each time they are able 
to return to work, but if such employ- 
ers are also going to be held responsi- 
ble for the cost of treating this cur- 
rently incurable condition, those em- 
ployers attempting to comply with the 
ADA will suffer substantial financial 
losses and, eventually, discrimination 
against potential employees who may 
be HIV-positive will undoubtedly esca- 
late rather than abate. 9 


1 Americans with Disabilities Act of 1990 
§101(8). 

2 Fra. Stat. §760.50(3)(a) (1991). 

3 ADA §102(6)(5)(B). 
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4 Ropert Craic Waters, AIDS 1n FLoripa 
Law, Ch. 19 (an extensive review of the 
current medical literature). 

5 ADA §32(a) and (b). 

6 WaTERS, supra note 4, in which this 
argument is clearly and concisely set out. 


7Fia. Star. §440.49(2) (1991). 

8It is possible, however, that an em- 
ployer would be prohibited from using infor- 
mation gained in this manner to support a 
later fund claim under 29 C.F.R. §1630.14(b). 

9 Star. §760.50(1) (1991). 

10 WareRS, supra note 4, at Ch. 19, pp. 
9-11, sets out a number of illustrative 
quotations from these debates. 

12 Under Martin v. Carpenter, 132 So. 2d 
400 (Fla. 1961), a fraud defense is available 
to an employer/carrier which precludes li- 
ability when, in the hiring process, an 
employee misrepresents a pre-existing dis- 
ability to the detriment of the employer/ 
carrier. 

13 Fla. Stat. §381.004(2)(a) and (b) (1992). 

14 Star. §381.004(3)(f)(9)(a) (1992). 

15 Star. §381.004(3)(f)(9)(b) (1992). 

16 Star. §381.004(3)(f)(9)(c) (1992). 

17Fia. Star. §381.004(3)(f)(9)(d) and (e) 
(1992). 

18 Fa. Star. §381.004(3)(f)(10) (1992). 

19 Star. §381.004(3)(g) (1992). 

20 Id. 

21 Robert Craig Waters, Florida’s Omni- 
bus AIDS Act of 1988, 16 Fua. St. U.L. Rev. 
441 (1988), contains an extensive discussion 
of the legislative purpose. 
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hetypical scenario goes some- 
thing like this: Months after 
a divorce is over and one or 
both spouses are having 
their income tax returns prepared, the 
CPA or other tax return preparer is 
told that the divorce took place during 
the preceding calendar year. At this 
point, the issue comes up that an 
attorney was paid fees for working on 
the divorce. The question naturally 
arises as to whether the fees are de- 
ductible in arriving at taxable income. 

A quick perusal by the tax preparer 
of a master tax guide or some other 
quick tax reference material indicates 
that the answer as to the deductibility 
of the attorney’s fee is a “maybe.” The 
tax preparer then asks the client for a 
copy of all invoices from the attorney 
on the divorce matter and a copy of the 
divorce decree. A reading of the in- 
voices by the tax preparer will typically 
shed very little light on the subject. At 
this point, the tax preparer picks up 
the phone and calls the attorney, who 
will review his or her records and get 
back to the tax preparer. The attor- 
ney’s review of time records in all 
likelihood will not be much help since 
the recording of the time was not done 
with the tax deductibility of the fees 
in mind. The attorney discusses the 
matter with the tax preparer and con- 
cludes that an arbitrary percentage of 
x will be deductible. The tax preparer 
informs the client of the percentage, 
which the client questions immediately 
since in the client’s mind, the attor- 
ney’s fee should be 100 percent deduct- 
ible. 

The client, however, goes along with 
the x percentage since the client knows 
less about this matter than the attor- 
ney or tax preparer. The return is then 
filed with the x percentage deduction 
and everyone keeps their fingers 


Income Tax Deductibility of 
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by Louis Ortiz 


crossed that this particular return will 
not be chosen by the IRS in “audit 
lotto.” If the return is picked for audit, 
the deduction for attorneys’ fees will 
undoubtedly receive close scrutiny, and 
there will be a good likelihood that 
part, if not all, of the deduction for 
attorneys’ fees will be disallowed. 

All this guesswork and fear of “audit 
lotto” can be avoided by the attorney’s 
understanding what is and what is not 
deductible in fees, and what should be 
kept in mind when recording time. 

Internal Revenue Code §262(a) and 
regulations thereunder state that, gen- 
erally, attorneys’ fees in connection 
with a divorce are not deductible. U.S. 
v. Gilmore, 372 U.S. 39 (1963), relied 
on the origin of claim versus the conse- 
quences principle, which establishes 
that if the origin of the claim was 
personal, then this would control the 
deductibility of the expense rather than 
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the resulting consequences. In Gilmore, 
legal expenses incurred by the taxpayer/ 
husband in successfully contesting the 
wife’s suit for divorce and alimony 
were not deductible as expenses in- 
curred for the conservation of income- 
producing property, even though the 
taxpayer’s primary concern was to pro- 
tect his controlling interest in three 
corporations from which he derived his 
livelihood. The test of deductibility is 
the origin and character of the claim 
with which the expense was incurred, 
not its potential consequences. The 
taxpayer’s expense in resisting the 
wife’s claims were not connected with 
his profit-seeking activities, although 
the claims might have been paid out 
of income-producing properties. Since 
the origin of the claim is personal in 
nature, this becomes the controlling 
factor as to deductibility for tax pur- 
poses and not the resulting conse- 
quences. 

Notwithstanding the Gilmore deci- 
sion, other Code sections support de- 
ductibility of some or part of attorneys’ 
fees in a dissolution of marriage as 
miscellaneous itemized deductions un- 
der certain circumstances. Fees may 
be deductible if incurred in the produc- 
tion or collection of income per Code 
§212(1) and in connection with the 
determination, collection, or refund of 
any tax per Code §212(3). 

In Elliot v. Commissioner, 40 T.C. 
304 (1963), the Tax Court held that the 
petitioner/wife was entitled to deduct 
the full amount of fees paid to her 
attorneys for services in collecting ali- 
mony from her former husband. In this 
case, alimony had already been 
awarded and the attorneys’ fees were 
for collection enforcement. 

In Wild v. Commissioner, 42 T.C. 706 
(1964), amounts paid by the petitioner/ 
wife to her attorneys to obtain alimony 


includable in her gross income were 
deductible under Code §212(1). The 
commissioner argued that the legal 
fees were not expenses ordinary and 
necessary for the production, mainte- 
nance, or protection of taxable income 
as required under Code §212(1). The 
wife contended that the claimed legal 
fees were an ordinary and necessary 
expense incurred for the production of 
income. The commissioner cited U.S. 
v. Gilmore and said that legal fees 
were the product of her personal and 
family life and not a profit-seeking 
activity. The wife pointed out that in 
Treasury Regulations 1.262-(1)(b)(7) the 
part of an attorney’s fee and other costs 
paid in connection with a divorce and 
property attributable to the production 
or collection of amounts includable in 
gross income under Code §71 are de- 
ductible under Code §212. 

Furthermore, Gilmore dealt with 
Code §212(2), which covers the deducti- 
bility of fees for the management, 
conservation, or maintenance of prop- 
erty held for the production of income, 
and not Code §212(1) which deals with 
the production or collection of income. 
In Wild, total attorneys’ fees were 
$10,078, of which $6,000 were allo- 
cated to consultations, agreements, and 
court hearings with respect to monthly 
alimony payments awarded to the peti- 
tioner/wife. 

Thus, Wild supports deductibility of 
legal fees for obtaining alimony, but 
Gilmore and U.S. v. Patrick, 372 U.S. 
53 (1963), establish that legal fees 
expended in defending or resisting 
claims for alimony are not deductible. 
To this author, these conclusions ap- 
pear to be incongruous, since Code §71 
taxes alimony to the recipient and 
Code §215 allows an alimony deduction 
to the payer. 

It also appears that attorneys’ fees 
for the unsuccessful attempt to obtain 
alimony will be deductible even if ali- 
mony is not awarded, as long as the 
alimony would have been taxable if 
awarded. Treasury Regulations 1.212- 
1 reads, in part, that an expense may 
be deductible for the production or 
collection of income which, if and when 
realized, will be required to be included 
in income for federal income tax pur- 
poses. 

Legal fees to obtain alimony would 
include permanent alimony, rehabilita- 
tive alimony, temporary alimony, and 
lump sum alimony as long as the 
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payments were taxed to the payee 
under Code §71. 

The deductibility of legal fees in 
connection with the determination, col- 
lection, or refund of any tax is well 
established under Code §212(3), forti- 
fied by Davis v. U.S., 370 U.S. 65 
(1962). However, Davis clearly estab- 
lishes that attorneys’ fees are deduct- 
ible only by the party paying the fees to 
an attorney. There is no deduction for 
fees paid by husband to wife’s attorney 
or vice-versa. Under such circum- 
stances, it would be well to structure 
division of property or award an amount 
of alimony to provide each spouse with 
sufficient cash to pay their own attor- 
neys’ fees. In Carpenter v. U.S., 338 
F.2d 366 (Ct. Cl. 1964), legal fees for 
analysis and advice to the tax conse- 
quences flowing from the taxpayer’s 
alimony and property settlement in a 
divorce action were deductible under 
Code §212(3) as an expense in connec- 
tion with the determination, collection, 
or refund of any tax. The case centered 
on whether services and advice to the 
tax consequences flowing from the di- 
vorce would be deductible under Code 
§212(3). The court said that “to restrict 
the deductibility of expense for tax 
counsel to the computation or contest 
of a tax liability for completed tax 
years under the particular facts in this 
case would defeat the clear purpose of 
Code §212(3) and Regulation 1.212-1. 

So while the payer of alimony cannot 
deduct legal fees to defend claims for 
alimony, Carpenter appears to allow a 
liberal interpretation of Code §212(3) 
with respect to deductibility of all legal 
fees which can be allocable to any tax 
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consequences flowing from alimony and 
property settlement in a divorce. This 
deductible tax advice would include tax 
consequences of receiving or paying 
alimony, child support, tax conse- 
quences from various alternatives of 
dividing property, and distributing prop- 
erty such as retirement plans. “Any 
tax” refers to any estate, income, gift, 
state, county, or municipal tax. 

Revenue Ruling 72-545 sets forth 
three situations in which legal fees 
incident to a divorce include charges 
for advice concerning tax, and deducti- 
bility of such fees under Code §212(3). 
In each of the three situations there 
exists a reasonable basis for allocating 
fees to tax counsel in connection with 
the divorce proceedings and, accord- 
ingly, it is held that the expense for 
tax advice is deductible, provided the 
taxpayer itemizes deductions. This reve- 
nue ruling is recommended reading. 

An often-overlooked alternative to 
deduction of legal fees is capitalization 
of legal fees, so that when a future 
disposition is made of property which 
had been divided through a divorce the 
resulting reduction of gain or increased 
loss can be more advantageous to your 
client. In George v. U.S., 434 F.2d 1336 
(Ct. Cl. 1970), the wife was allowed to 
allocate 90 percent of her legal fees for 
divorce to increase the basis value of 
assets received on a pro rata method. 
The fees should be allocated to all the 
assets on a pro rata method or other 
specific allocation if that could be sup- 
ported. 

Once it is understood what part of 
the fees are deductible or capitalizable, 
the descriptions in the timesheet should 
be worded accordingly. In Munn, dr. 
v. U.S., 455 F.2d 1028 (Ct. Cl. 1972), 
legal fees in a divorce were held to be 
deductible after the taxpayer met the 
burden of proof by offering testimony 
of a partner in the law firm, together 
with itemized bills and the firm’s ledger 
sheets. 

It is recommended that timesheets 
be coded in four service categories: 

1) Secure or collect alimony, deduct- 
ible under Code §212(1). 

2) Give or formulate tax strategies 
on alimony, child support, or assets 
regarding any type of tax, deductible 
under Code §212(3). 

3) Trace assets, protect assets, ac- 
quire assets that are not deductible 
but can be capitalized, George v. U.S. 

4) Perform remainder of divorce serv- 


‘ 


ices, fees which are not deductible for 
income tax purposes. 

It is specifically recommended that 
an attorney not throw numbers to- 
gether or estimate an invoice not fully 
supported by time records, for the 
purpose of attempting to justify a cli- 
ent’s tax deduction. Internal Revenue 
Code §6701 imposes a penalty of $1,000 
against anyone for aiding and abetting 
understatement of tax liability. This 
includes any person who procures or 
advises with respect to preparation or 
presentation of any portion of a return, 
affidavit, claim, or other document. 

The information presented in this 
article could be very useful in settle- 
ment negotiations regarding shifting 
of tax impact from one party to the 
other. 0 
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Powers of Attorney 
by Mimi Lavenda Latt 
Reviewed by Nancy Wear 


Let me confess at once that I am a 
devoted fan of mysteries with strong 
female protagonists. Sue Grafton’s Kin- 
sey Milhone, Sara Paretsky’s V.I. War- 
shawski, and Liza Cody’s Anna Lee are 
among my favorites. I am also an avid 
reader of courtroom-based novels. 

So I was ready to like Kate Alexan- 
der, Mimi Latt’s hero in Powers of 
Attorney, as one who combined the 
best of both genres. The problem with 
Alexander, veteran of four years as an 
assistant district attorney in Los Ange- 
les, now head of the criminal defense 
department in a corporate firm and 
candidate for D.A., is that she is essen- 
tially unbelievable. So naive that she 
thinks she can maintain an adulterous 
relationship with a senior partner dur- 
ing a hotly contested political campaign, 
she is easily manipulated by her lover, 
a jealous coworker, the lawyer for her 
client’s codefendant, and the archetypi- 
cal rich and politically powerful family 
of the murder victirn. 

Another major weakness is Ms. Latt’s 
use of careful research to make up for 
stilted dialogue. No doubt her descrip- 
tion of California’s bail and prelimi- 
nary hearing procedures is completely 
accurate, for example, but that can’t 
make up for the fact that her homicide 
investigators are caricatures. The de- 
tectives are the only people who are 
not physically perfect, and who say 
“wanna” and “gonna.” Her description 
of the crowd waiting to be searched at 
the entrance to the criminal courts 
building, and her portrait of the Sybil 
Brand women’s jail are probably exact, 
but she has had to rely on hearsay for 
her information about the inner work- 
ings of prosecutors’ offices—and it 
shows. 

The only lawyer who comes across 
as slightly realistic happens to be a 
major crimes prosecutor, Madeline 
Gould, who also has ambitions to be 
the next D.A. Yet she goes ahead with 
a case that most prosecutors wouldn’t 
touch, especially in view of its high 
profile. It’s all circumstantial, has no 


forensic support, and when Madeline 
does get a suspect to flip, she herself 
does not interview the person, but 
relies solely on representations from 
the person’s lawyer. Her simple faith 
in the investigators’ rather shoddy work 
is another example of the misplaced 
confidence that the women in this book 
persistently demonstrate. 

Except for the cops, every man is 
handsome, beautifully dressed, and spe- 
cifically labelled as well-muscled. The 
women are all gorgeous. Which brings 
us to a major feature of the book: 
gratuitous, frequent, and just-this-side- 
of-pornographic sex scenes. While oth- 
ers may disagree, I found them offen- 
sive and superfluous to the plot. I also 
wondered where this rather proper- 
looking lady (as she appears on the 
book jacket) got this gutter material? 

Ms. Latt has broken some of the 
mystery writer’s elementary rules: She 
does not provide all of the clues, and 
she does not tie up all of the loose ends. 
She breaks another rule, too, but, since 
I assume some will want to read the 
book to find out “whodunnit,” I won’t 
divulge that here. 

Powers of Attorney is available from 
Simon & Schuster, 1230 Avenue of the 
Americas, New York, N.Y. 10020, for 
$23 (506 pp.). 


Nancy Wear practices law with the firm 
of Essen & Essen, P.A., in North Miami 
Beach, and is a member of The Florida 
Bar Journal Editorial Board. 


Have You Read A Good Book? 


Members of the Bar are encouraged 
to submit brief book reviews (approxi- 
mately 500 words) for publication. They 
should be related to law but may be 
practical, esoteric, entertaining or even 
fiction. Reviews should include the num- 
ber of pages, the publisher, cost if 
known, and publisher’s address. Send 
them to Editor, The Florida Bar Journal, 
650 Apalachee Parkway, Tallahassee 
32399-2300. Reviews will be published 
on a Space-available basis. 
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INNS OF COURT 


English Inns of Court 


“To be tired of London is to be tired 
of life,” stated Dr. Johnson circa 1750. 


rom Kensington to Camden 

Town, there is a brightness 

about London—an intellec- 

tual stirring—at once con- 
tagious and stimulating. 

Where to begin? With high tea at 
Brown’s stately, elegant hotel in a 
lavishly appointed dining area? Or a 
walk along the banks of Little Venice, 
past the ambassadorial residences and 
the colorful flower-bedecked houseboats 
bobbing along the canal? Or a ride on 
the Thames where you pass under 32 
bridges on the three-hour trip to Hamp- 
ton Court with its gardens, its king’s 
beasts, the great gatehouse, and the 
maze? 

London is a spectacle; from the pag- 
eantry of the Queen in her chariot 
driven by grey horses at the Royal 
Ascot, to the very real theater in Covent 
Garden and the West End, where ac- 
tors are knighted. Not the least of this 
drama is to be found in the Inns of 
Court where white-wigged magistrates 
and barristers pose and deliver the 
Queen’s English to packed galleries. 

Even the destinations on the London 
transport system signify charm: Maida 
Vale, Swiss Cottage, Kentish Town 
East, Piccadilly Circus. But it’s to Fleet 
Street, in the City of London proper, 
where you will find the Royal Courts 
of Justice. 

Before your tour of the Inns of Court, 
you could begin at the Blackfriar, where 
the bill of fare in this beautiful land- 
mark pub includes such homely 
offerings as chicken, leek and 
mushroom pie—sort of a fried stew— 
accompanied by a large piece of pastry, 
with mixed salad on the side— 
tomatoes, cucumbers, peppers, salad 
greens, and packaged salad dressing 


by Jill Weissich 


at L3.75. Other offerings include torpe- 
does, sausages, sandwiches stuffed with 
prawns, and fine ale to accompany the 
fare. 

A tour offered by the Wig and Pen 
Club will escort you through the Mid- 
dle and Inner Temple and the Royal 
Courts of Justice as well as the Church 
of St. Mary’s Temple. Highlights in- 
clude a visit to Ye Olde Curiosity 
Shoppe and the warren of 40 silver 
shops known as the Silver Vaults, in 
Chancery Lane, the backbone of legal 
London. 

At the entrance of the Criminal 
Courts, you will be sternly warned that 
virtually nothing larger than a lady’s 
tiny purse can be taken into the build- 
ing. (There are perhaps realistic fears 
of the IRA.) Also excluded are cameras, 
tapes, and packages. And there is no 
checkroom; you must leave your be- 
longings elsewhere, perhaps at the Wig 
and Pen Club. 

If you visit alone, you may ascend 
to the gallery. And you may be might- 
ily surprised if, expecting the majesty 
of the British court, you find yourself 
laughing hysterically as there is easily 
as much comedy in the proceedings as 
pomp and circumstance. 

The guides, representatives of the 
press and the courts, are highly infor- 
mative and articulate as they escort 
you through the Honorable Societies 
of the Inner Temple and Middle Tem- 
ple. The two inns of the court, which 
trace their origin to the Order of the 
Knights Templar, were founded in 
1118. An attorney should find wander- 
ing through the peaceful inns a 
delightful experience. Lincoln’s Inn 
Fields is the start of the charming 
squares where papers tied in legal red 
tape jut out on the window sills. (Per- 
haps this is the origin of the phrase 
“red tape.”) 
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Originally great mansions, the four 
Inns of Court were established in the 
14th century, when senior barristers 
taught students English Common Law 
as well as certain social skills, such as 
music and dancing. 

Middle Temple Walk divides two 
inns—Inner and Middle Temple—and 
the area has a collegiate atmosphere 
reminiscent of Oxford. To and fro you 
will see barristers scurrying in their 
gowns and wigs. Down the lane through 
the Hind Court into Gough Square, 
where Dr. Johnson lived at Number 
11, Dr. Johnson’s buildings are on the 
right, where John Mortimer (defense 
barrister and author of the Rumpole 
stories) has his chambers. Opposite the 
Dr. Johnson landmark, you will find 
El Vino, a pub notoriously unfriendly 
to women despite a 1982 edict impos- 
ing service upon them. 

Your walk leads you past the Inner 
Temple Gardens decorated with the 
Gray’s Inn griffin and Inner Temple 
pegasus, the Elm Court with two 14th- 
century rooms surviving, and through 
Brick Court (Oliver Goldsmith’s home 
from 1765 until his death). Devereaux 
Court has the barrister’s local pub. Ye 
Olde Cheshire Cheese, known as The 
House, is famous for its steak and 
kidney pie. It’s a classic rambling chop- 
house patronized in prior years by 
Thackeray, Boswell, Dickens, and Mark 
Twain. It bears a sign over the bar 
excluding women. (We were served 
nonetheless.) 

I had lunch at the Wig and Pen Club, 
located in the only Strand building to 
survive the Great Fire of London. It is 
a private club consisting primarily of 
barristers and members of the press. 

The Wig and Pen Club could absorb 
one for several hours. Each room has 
many stories, photographs, and very 
old newspaper clippings. The staff sim- 


ply couldn’t be more informative and 
helpful. In fact, overseas memberships 
are available. 

Its origin as an eating establishment 
stems from the time 230 Strand was 
the home of the gatekeeper of Temple 
Bar, when he began selling “a pen- 
north of meat and bread” to the crowds 
milling around in order to catch a 
glimpse of the heads of traitors im- 
paled on the spikes of Temple Bar. 

The Wig and Pen Club is very old, 
stately, redolent of history, and de- 
lightful. In a narrow room with bench- 
like seating, I started with a water- 
cress and lettuce soup (L2.75), described 
quaintly in the menu as follows: “The 
clear, cool springs and brooks of our 
countryside have fed our watercress 
beds since early times. A soup of water- 
cress, lettuce, cream and seasoning 
blended and slowly simmered, has a 
more than rewarding flavour.” 

From the section of the menu de- 
noted “Autumn Session,” I chose the 
Soul (Soles) in Coffins, at L11.95, which 
is a Victorian original. A large baked 
potato is scooped out, then the rolled 
fillets of sole, having been poached in 
a wine sauce, are “layed to rest” in a 
white sauce lining the potato shell. The 
fillets are covered with prawns and 
thinly sliced mushrooms cooked in the 
wine sauce. The scoops of potato are 
then mixed with butter, milk, and 
seasoning and served around the cof- 
fin—acting as pall-bearers. Macabre, 
tasty, and easily enough for two. 

Duckworth approved the Occomore’s 
Peach Pork at L9.55. The “peacn” of 
the name has nothing to do with the 


—~AUTHOR 


Jill Weissich is an attorney with 
offices in San Francisco and Marin 
County, California. Her areas of prac- 
tice include personal injury and fam- 
ily law. She is the restaurant editor 
of the San Francisco Attorney maga- 
zine, writes travel articles, and is 
an overseas member of the Wig and 
Pen Club. 
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half of the Coordinating Council of 
Florida Inns, Amy D. Ronner, edi- 
tor. 
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fruit, but is composed of the initial 
letters of the ingredients, being pork, 
escallops, apple, cloves, and honey. All 
the entrees at the Wig and Pen Club 
are ample as well as hearty. 

Nursery food desserts are all the 
fashion in London now, and the Wig 
and Pen Club offered such favorites as 
Spotted Dick and Custard, Syrup Pud- 
ding, Marmalade, and Chocolate 
Puddings (each made with steamed 
sponge puddings), Lemon Syllabub and 
Apple Snow, all at L2.75 and L2.95. 


The Apple Snow consisted of beaten 
white of egg folded into sieved apple 
with sugar and lemon juice added and 
topped with cream and nuts. Very 
refreshing. 

While the Inns of Court tour is listed 
as a one-day activity, my impression 
is that an attorney who loves law, 
history, and/or the written word could 
cheerfully pass three or four days wan- 
dering through this area, and eating 
and drinking amid historical pre- 
sences.7] 


The Wig and Pen Club 

Restaurant: 

299/330 Strand 

London, England WC2R 1BA 

tel. 011-071-353 6864 or 011-071-583 7255 
Lunch: 12:30-6 p.m. daily 

Dinner: 6 p.m.-12 a.m. (last orders at 
10:30 p.m.) daily 

vegetarian dishes available with three- or 
four-hours’ notice. Full bar. No parking 
problems after 6:30 p.m. Cover charge L1, 
minimum L5 per person. 


Legal Tours 

10 a.m. Meet your guide over coffee. 
Conducted tour of the Wig and Pen Club 
(history and memorabilia). 

Conducted tour of the Temple and Inner 
Temple. Visit to the Middle Temple Hall 


and the Church of St. Mary Temple. 
12:30 p.m. Cocktail reception at the Wig 
and Pen Club. 

12:45 p.m. Traditional English luncheon 
with wine in the Guild Room. 
Introduction to Royal Courts of Justice. 
Visit Great Hall; walk through the corri- 
dors of justice. Visit to the Silver Vaults 
and/or the Old Curiosity Shop. 

4:30 p.m. Afternoon Tea at the Wig and 
Pen Club at the Court Room. 

Monday through Friday, January 15 to 
October 31, excepting Royal Courts holi- 
days. 

Reservations made with Wig and Pen 
Club by telephone or mail with deposit of 
L25, or approximately $40. Total cost per 
person L75 (approximately $120). 
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